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ART. I.—DEFINITION AND HISTORY OF THE LAW OF NA- 
TIONS. 


[Concluded from our last Number.] 


Curistian Wor, who occupied so large a share of the at- 
tention of his contemporaries, is now seldom heard of, nor 
have I ventured to attack the eight quarto Latin volumes 
which he published on the law of nations. Wolf is now 
principally known through the means of his disciple and 
abridger, Vattel, whose work on the law of nature as ap- 
plied to nations, is of acknowledged value. The treatise is 
not so much characterized by profound research, though his 
reading is extensive; nor by novelty of design, althongh in 
this he is superior to his predecessors ; as by the high tone 
of feeling and high standard of morality of its author, who 
appears constantly impressed with the responsibility of his 
undertaking, and with the desire of doing good by his wri- 
tings; or, as he himself expresses it, of being the “ friend 
of nations.” It is this which makes Vattel so valuable an 
authority: he writes with the free spirit of his native Swit- 
zerland: his mind seems above the influence of debasing 
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impressions, and he is always an unbending standard of 
right, never flinching from the conclusions which he be- 
lieves that justice dictates. At the same time he is no vis- 
ionary, who, with a standard of unattainable perfection, like 
Volney, wishes mankind ‘to conform to a fanciful theory. 
He is equally distinct from that class of writers on morality 
who delight in metaphysical abstractions, whose chain of 
argument is so subtle that the connecting links are indistinct 
to common vision, who seem happiest when in a mental lab- 
yrinth, and whose works are much more ingenious than 
useful. Vattel, on the contrary, treats of natural law as a 
science that requires, both in the professor and in the stu- 
dent, a sound understanding and a healthy state of moral 
feeling, rather than an aptitude for subtle refinements. And 
in this I think him right; for the science of morality, public 
as well as private, is such that a clear explanation may ex- 
pose all its positions in a state fit for the judgment of men 
of the common sense order of capacity. Vattel has done 
for the morality of nations what Paley did for the morality 
of individuals: both wrote, not so much for professed schol- 
ars, as to inform and enlighten the mass of mankind. They 
are by no means proof against criticism, which may detect 
inaccuracies in their definitions, and occasionally fallacies 
in their arguments ; and both are thus obvious to that com- 
mon artifice of unfair criticism, the insisting on the defects 
of authors, while taking no notice of their merits; thus pro- 
ducing a false impression, while truth is verbally adhered 
to. Both Paley and Vattel are remarkable for their love of 
considering those questions in their science which relate to 
the actual concerns of men, rather than those doubtful points 
which are of less probable occurrence, but which afford 
greater scope for subtle argument: both are happy in the 
masculine character of their minds, their vigorous style of 
reasoning, and the straightforward manner in which they 
state their questions: both are remarkable for their clear 
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and nervous language, and the appositeness of their illustra- 
tions; and, I believe, both acted under that highest of im- 
pulses, the desire of benefiting their fellow men. 

It has been already remarked, that Vattel occupies much 
of his treatise with considerations which do not require dis- 
cussion at the present day, as the right of a state to levy 
taxes, to coin money, to make roads, protect property, pun- 
ish offenders, and so forth. But these disquisitions, useless 
at the present day, may have had their value in the lower 
state of political knowledge existing when Vattel wrote. 
Nor must it be imputed as a fault to Vattel that his treatise 
is not a complete work on the subject of the law of nations, 
as he expressly confines himself to one branch of that sci- 
ence, namely, the law of nature; or, as he calls it, the ne- 
cessary law of nations deduced from “the nature of things, 
particularly of man and of political society.” Of the vol- 
untary law of nations, depending upon custom, treaties, or 
tacit agreements, Vattel expressly declines all cognizance. 
Now, at the present day, this latter is a very important 
branch of international law, perhaps the majority of cases 
where politicians are at issue being decided by this “ vol- 
untary” law of nations. But the study of the “ necessary ” 
law, or the law of nature applied to nations, is nevertheless 
indispensable ; and on this branch I consider Vattel the first 
authority for reference, and the best guide for the student. 
Had he lived at the present day he might have seen the in- 
completeness of his design; as it is we can only regret his 
self-imposed limitation, and add, that on the branch of the 
subject to which his treatise applies, his work is the best 
extant.’ 


' Editions and translations of Vattel’s work have appeared in many coun- 
tries, and in 1834 an edition was published in London, valuable from the ex- 
tensive notes of Mr. Chitty, who has done much to remedy the deficiency of 
Vattel, by quoting the decisions of British tribunals on the various questions 
in the text. Mr, Chitty does not seem to have gone into the law of nations 
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Pursuing a course directly the reverse of that adopted by 
Vattel, Johann Jacob Moser dedicated himself to the study 
of the law of nations, as elucidated by public instruments 
relating to the intercourse of states. He was a most volu- 
minous writer, and died in 1785, at the advanced age of 
eighty-four, after having continually issued works from the 
press during the long literary career of fifty years. 1, who 
have only twenty octavo volumes of his writings, merely 
possess those which he began to publish when he was sev- 
enty-six. His work entitled Versuch des neuesten Europa- 
ischen Volker-Rechts: is the most valuable of his writings, 
in which, I believe, he condensed the principal parts of his 
foregoing productions. The first volume was published in 
1777, and the tenth in 1780, and he afterwards issued eight 
volumes of supplement. Moser does not, in this work, in- 
quire into the law of nations as dependent on moral obliga- 
tion ; he devotes his pages to the state-papers by which the 
practice of nations is illustrated. The assiduity of his re- 
search seems to have been incapable of weariness, and his 
collection of facts extends into every branch of international 
relations. His work is incomplete as a whole, having no 
pretentions to a system, but, as far as it goes, it is very valu- 
able. In the mental division of labor, he chose for himself 
the office of a collector of facts, which he left it to others to 
employ ; and he has well accomplished the purpose that he 
had in view, having, in his works, bequeathed to students 
a magazine full of valuable materials. 

In 1766, Valin published his commentary on the Ordon- 
nance de_la Marine du mois d’ Aotit 1681. In this produc- 


as a science ; no doubt his time has been too much occupied to have allowed 
him to pursue such inquiries deeply, but this does not impair the value of his 
notes as far as they go, and I recommend his edition to the English student. 

1“ Versuch des neuesten Europiischen Volker-Rechts in Friedens-und- 
Kriegs-Zeiten, vornehmlich aus denen staats-hand lungen derer Europiiischen 
Miachten, auch anderen Begebenheiten, so sich seit dem Tode Kayser Carls VI. 
im Jahr 1740 zugetragen haben, entworffen von J, J. Moser, Kéniglich-Dan- 
ischen Stats-Rath.” 
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tion, taking the articles of the ordonnance as a text, he en- 
larges, in long notes or dissertations, on the subject before 
him, in a manner that has made his work of standard au- 
thority for reference in maritime cases. ‘The chapters in 
which he treats of prize law are a necessary part of a course 
on the law of nations; though it is to the statement of the 
actual practice of France that he confines himself, rather 
than to an inquiry into the equity of that practice." 

Kant has given to the subject of the law of nations a few 
pages of his Metaphysische Anfangsgriinde der Rechtslehre, 
published in 1797. His essay is very short, but it is fre- 
quently quoted by German writers in support of the neces- 
sity of a “positive” law of nations. Kant’s positions are, 
that nations, considered with regard to their external rela- 
tions, are in a state of lawlessness ; that this state is a state 
of war, even where there are no actual hostilities, and that 
to emerge from this state nations should combine to form a 
general confederacy. By such a union of individual states, 
Kant would establish a permanent “congress of states,” to 
which all neighboring nations should be permitted to attach 
themselves, but such association should be voluntary, and 
the union should at any time be dissoluble. ‘To this “‘ con- 
gress of states’”’ all complaints of international wrongs should 
be addressed, and disputes should be settled by its decisions. 
By such a congress Kant says, that justice among states 
might be promoted, and respect obtained for the law of na- 
tions, which had latterly been banished from cabinets, and 
existed only in books: and although it would be visionary 
to expect a perpetual peace, yet, by establishing such a tri- 
bunal for nations, an approximation might be made to that 
desirable result. 

Perhaps the most valuable modern writer on the law of 
nations was George Frederic de Martens, formerly professor 


' Published at la Rochelle, in 2 vols. quarto. 
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of jurisprudence at Gottingen, afterwards counsellor of state 
of Westphalia during the reign of Jerome Bonaparte, and 
finally minister of Hanover at the diet of the Germanic con- 
federation. He published, in 1785, his Prime linee juris 
gentium Europearum practici, which work formed the basis 
of his précis du droit des gens moderne de l Europe fondé 
sur les traités et usage. 'This treatise has gone through a 
great number of editions, that which I possess being da- 
ted Paris 1831, with notes by Pinheiro Ferreira, who has 
proved himself no friendly commentator, his notes being 
written in a tone of detraction and even abuse, which tells 
more against the critic than against the object of his criti- 
cism. An English translation, which I have not seen, was 
published by Cobbett, at Philadelphia, in 1795. The Précis 
of De Martens is the most complete treatise that exists on 
the law of nations, as recognised by the states of Europe. 
It embraces every topic of usual discussion on the subject, 
and embodies a vast store of information, deduced alike 
from the writings of preceding authors, and from public 
documents relating to the text. It is perhaps of more fre- 
quent reference than any other treatise, and it is valuable 
to every student; the short account of the subject given in 
the text offering sufficient information to those who want 
only a slight view of the question, and the notes affording 
an index for further research to those who wish to pursue a 
deeper investigation. he collection of treaties published 
by De Martens will be considered subsequently, when no- 
ticing similar collections. Besides the Précis, De Martens 
published several works, all tending to illustrate the recog- 
nised or ‘positive’ law of nations. His Cours Diploma- 
tique, which was published in 1801, obtained considerable 
celebrity, but it has long been out of print, and I have not 
been able to obtain a copy of it, after a good deal of inquiry, 
both here and in Paris. From the account I have seen of 
its plan and scope, it must have been an interesting treatise, 
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embracing a view of the varions laws and conventions, con- 
cerning the relations of states, made by the powers of Eu- 
rope and by the United States. De Martens also wrote an 
excellent treatise on Privateers, which has been translated 
into English by Hartwell Horne, with the addition of some 
useful notes. He also published a history of remarkable 
events relating to various differences between the Enropean 
powers.’ This formed the basis of the Causes cé/ébres du 
Droit des Gens, published in 1827 by his nephew, the Baron 
Charles de Martens, a very interesting work, which contains 
an account of some of the most curious discussions that 
have occurred respecting the privileges of ambassadors, and 
regarding the rights of neutral commerce. M. Charles de 
Martens likewise continued the collection of treaties after 
his uncle’s decease; and he also published, in 1832, his 
Guide Diplomatique, in which he treats of the functions of 
public ministers, of whose rights and duties his work is a 
useful summary. 

In 1831 John Louis Kliber published his Droit des Gens 
Moderne de T Europe, of which a German edition had ap- 
peared some years before. It is a curious specimen of the 
results of a class of minds, little known in this country, but 
of which many examples are found in Germany, minds 
which are stored with an astonishing, and even uselessly 
abundant, collection of materials, but which seem to have 
no power of making a proper application of these materials. 
With the erudition of a German professor, Kliiber has the 
faults of the cloister, as well as its advantages ; his reading 
is most profound, but his mind seems to have been formed 
wholly by books. His notes, which are nearly equal in 


' Erzihlungen Merkwirdiger Falle des neueren Europiischen Volker 
Rechts, in einer Sammlung von Staatschriften aller Art in teutscher und 
franzosischer Sprache, nebst einem Anhang von Gesetzen und Verordnun 
gen, welche in einigen Staaten Uber die Vorrechte auswartiger Gesandten er 
gangen sind. Gottingen, 1800, 1302. 
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length to his text, and are much more valuable than the 
text itself, are quite curious, as examples of a man’s ac- 
quaintance with the stores of one branch of literature. All 
works that are common, and all that are uncommon, seem 
to have been ransacked by this indefatigable student, whose 
quotations are drawn from books of every description, from 
flimsy modern essays, and from ancient folios seldom taken 
from the “ moth-world,”’ from reverend dissertations on un- 
alterable right, and from the pompous nothings of some 
“theatre of ceremony.’ But Kliiber’s references are almost 
all to books of one class, namely, those which relate imme- 
diately to the law of nations. Of history, which should 
form a marked portion in the reading of every student of 
the law of nations, Kliiber seems surprisingly ignorant: 
there are hardly any references to works on history in his 
notes, and his historical facts and precedents are re-quoted 
from diplomatic works, where the occurrences had been 
already cited. Kliber’s method and arrangement are essen- 
tially bad: he classes the law of nations in two divisions, 
in the first of which he treats of the ‘absolute’ rights of 
states, or rights which they necessarily enjoy as states ; and 
in the second division he treats of their ‘‘ conditional” (Ay- 
pothetiques) rights, or rights which result from certain con- 
ditions of states, as the condition of war, or of peace. This 
arrangement would perhaps not be very convenient under 
any circumstances, but the author’s being encumbered with 
this arbitrary division would have been of secondary conse- 
quence, had he not inconvenienced the reader by treating 
the same subject under the two different heads; and thus, 
instead of finding all that the anthor means to say on any 
subject in a single part of his work, the reader finds part of 
a dissertation in one place, and afterwards, when he is pur- 
suing quite a different inquiry, he comes upon something 
more in continuation, or conclusion, of a previous discus- 
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sion." Kliber has no acquaintance with diplomacy beyond 
what he has gained from books; and hence, where he has 
overlooked a fact in his reading, he has no chance of arriv- 
ing at the truth by any other method. Of this an example 
is afforded by the mistake he makes of dividing public min- 
isters into three, instead of into four, classes, which every 
young altaché is aware is the present arrangement. Kliiber 
quotes the act of the congress of Vienna in 1815,-and is ob- 
viously not aware of the arrangements made at the Congress 
of Aix-la-Chapelle in 1818. But a much graver objection 
against Kliiber is made by his chapters on maritime cap- 
tures. Without attempting to controvert preceding authori- 
ties, without giving reasons why he opposes what had been 
practised in Europe for centuries without one remonstrance, 
he asserts the law of nations to be diametrically the reverse 
of what has always been acknowledged as such. In speak- 
ing, for instance, of the right of search, he says, that as 
neutrals are free independent states, belligerauts have no 
right to search their vessels, unless they have special con- 
ventions to that effect. Now be it remembered, that this is 
asserted by a writer who is treating of the positive law of 
nations as at present recognised in Europe. And yet the 
right of search of merchant vessels, excepting the litigated 
case of those under convoy, has never been denied by any 
writer, nor contested by any state, including the United 
States, and was not even called in question by the lovers of 
maritime innovation who formed the two confederacies for 
an armed neutrality. Kluber is again in error, when speak- 
ing of the restrictions placed on commerce by Napoleon’s 
‘*Continental system” and our own, ‘‘ Orders in Council :” 


' Compare, for instance, § 61, and § 134; § 100, and § 219. And the class- 


ification does not seem very reasonable, as the author gives several sections in 


cerexzonial, under the head of the absolute rights of states, and gives sections 
on the rights of a state in its own territory, under the head of conditional 
rights. See § 100, et seq; § 127, et seq} § 179, et seq. 
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the whole blame of those restrictions Kliber labors to throw 
upon the British government: he describes us as having 
commenced them, he accuses us of inventing ‘ paper block- 
ades,”’ and he speaks of the Berlin and Milan decrees merely 
as ‘“‘opposed to our pretensions.” Now, in speaking of a 
debated point, like the continental system, esteem for an 
author is by no means lessened by the mere fact of his dif- 
fering in opinion, provided his opinion be stated with can- 
dor and fairness; but all respect is lost for an author who 
distorts facts so as to produce an untrue impression ; and it 
is with something of disdain that we detect the spirit of an 
unfair partisan, in one who aspires to the high office of a 
judge upon the rights of nations. Kliiber is thus no safe 
guide for the student, whom his dicéa are as likely to mislead 
as to instruct; but the information that he has amassed 
makes his work a desirable addition to every library on in- 
ternational law. It is perhaps not too hard upon the work 
to say, that, as a general rule, Kliber’s materials are valu- 
able, and his opinions are worthless. 

The American chancellor Kent, in his Commentaries on 
American Law, gives several of his opening lectures to the 
subject of the law of nations. They are fine examples of 
lucid and manly reasoning, and the style in which they are 
written is perspicuous and forcible, and marks a command 
of the power and resources of that great bond between our 
nations, our common language. From the nature of his 
work, chancellor Kent was only able to devote a small por- 
tion of his treatise to the law of nations: but their brevity 
is the only thing that is objectionable in these lectures, for 
all that the author does give us, is valuable. 

An interesting work, entitled Elements of International 
Law, has lately been published by Dr. Wheaton, American 
minister at Berlin. It is, as its title states, elementary, but 
the judgment and information it exhibits make it a very 
useful treatise. Dr. Wheaton was before known as the au- 
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thor of a Digest of the Law of Maritime Captures and Pri- 
zes, published at New York in 1815, and also by his reports 
in one of the American courts of law. In this latter capacity 
he had an excellent training for many parts of the science 
of which he treats. Both the goodness, and what I hope I 
may without presumption call the deficiencies, of his work, 
are in a great measure referable to this course of mental 
discipline. In those parts of his work which treat of the 
decisions of prize courts, his book is very complete; but it 
is the reverse of complete on those questions which are not 
the subject of such legal decisions. 'The same remark, is 
applicable to the space which Dr. Wheaton has devoted to 
the consideration of such subjects, as “the effects of the mu- 
nicipal law of one country on the subjects of another coun- 
try ; as, for instance, the effect of bankrupt laws, in cases 
where the bankrupt has had property in two countries, and 
where creditors in both countries claim shares in the same 
property ; or as to the manner in which marriages, contracted 
according to the laws of one country, affect succession to 
property in another country, in which such marriage would 
not be legal. ‘These subjects are treated in a very satisfac- 
tory and instructive manner, but they hardly belong to the 
law of nations, strictly so called ; and they appear to occupy 
an undue portion of a work, of which not quite thirty pages 
are allowed to that part of international law which affects 
the functions and immunities of ambassadors and consuls. 

It is a delicate task for me to criticise the work of Dr. 
Wheaton, because our treatises may by some be considered 
to be in a position of rivalry, but I trust that my remarks 
have not been, in the most remote degree, actuated by any 
invidious spirit of detraction. The following treatise is 
written on such a different plan, and with a scope of pur- 
pose so distinct from that of Dr. Wheaton, that I do not 
consider that the two productions interfere with each other. 
Dr. Wheaton has written a work professedly elementary, and 
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which some parts are besides finished in a most instructive 
manner: he has cultivated the department of the subject 
which he had selected for his occupation, with results that 
must afford pleasure and information to all who peruse his 
pages; and no one has a right to complain that he has not 
chosen a wider field, or devoted his time to a more laborious 
production. ‘The interest derivable from his work is not 
such as merely to concern professional lawyers, but political 
students of every class will derive satisfaction from his 
pages. Dr. Wheaton’s work is the best elementary treatise 
on the law of nations that has appeared, and it leaves the 
impression that the author’s abilities might, had he so cho- 
sen, have given, with advantage, a fuller insight into the sci- 
ence which he illustrates. 

One great name must here be mentioned, that of sir Wil- 
liam Scott, lord Stowell, whose decisions on matters of prize, 
in his capacity of judge of the court of admiralty, must ever 
form an important part of a course of study on the law of 
nations. Never was a man better adapted to his station: 
and the functions of his oflice at that period demanded ex- 
actly such a man. In a war of unprecedented acrimony, 
and of a magnitude that comprehended in its influence the 
whole civilized world, he held the office of arbiter in cases 
in which the disputed rights of nations, his own included, 
were litigated. He united all the faculties demanded for 
the satisfactory fulfilment of his important duties. His 
knowledge of his subject was unequalled, but his learning 
was never cumbersome, and he always seemed to bring for- 
ward the exact portion required by the occasion before him. 
He was gifted with a remarkable penetration, which ena- 
bled him to see through the ingenious contrivances of pre- 
tended neutrals, and to elicit what every one felt to be the 
truth of the case, from 4 maze of fraud that seemed at first 
to be complete for its purpose of deception. In his reasoning 
he was equally successful in an exact and cautious induc- 
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tion from facts, and in the able application of general prin- 
ciples to individual cases. His mind seemed unsusceptible 
of bias: he was impressed with the great responsibility of 
his functions, which demanded constant self-watchfulness 
in a judge whose own country was concerned in his deci- 
sions. He seemed always to follow the inflexible rules of 
justice, with the feeling which he expressed, when giving 
judgment in the Swedish convoy, to decide in London as he 
would if he were sitting at Stockholm, claiming nothing for 
his own country which he would not allow to her if he were 
a judge in Sweden. In the vast number of novel cases 
which came to him for decision, he so applied principles 
already acknowledged, as to make his judgments form a 
consistent part of the law of nations, at the same time that 
he carried out that law further than it had been heretofore 
explored ; and the manner in which he enunciated his de- 
cisions has made his judgments of constant reference for the 
principles which they embody. ‘The respect which his ca- 
pacity commanded was not confined to his own nation; a 
judge of a country that was subject to great vexation from 
our restrictions upon commerce, the American chancellor 
Kent, has borne this remarkable testimony to the satisfac- 
tory character of lord Stowell’s judgments: ‘‘'There is 
scarcely a decision in the English prize-courts at Westmin- 
ster, on any general question of public right, that has not 
received the express approbation and sanction of our na- 
tional court.”’' Lord Stowel’s death has made a eulogy 
excusable, that might have seemed fulsome had he been 
still alive : as it is, it is not too much to say, that he has left 
behind him a name, with which is associated all that we 
most admire, and venerate, in the judicial character. 

I have reserved for a separate notice a brief account of 
some of the principal collections of treaties, in order not to 


' Commentaries on American Law, I. 70. 
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interrupt the above chronological series of the chief author- 
ities on the law of nations. A few treaties were printed in 
the sixteenth century, as the concordat between the Empe- 
ror and the Pope of 1448, printed in 1513; the capitulation 
between France and the Porte, printed in 1570; and the 
treaty of 1569 between France and Savoy, printed in 1597. 
In our own country, queen Elizabeth issued orders for the 
arrangement and publication of some of our state papers, 
but the first treaty published here was the treaty with Spain 
in 1604, This treaty was published by authority, as were 
several others in the reigns of Charles I. and Charles IL. 
In the seventeenth century, the diplomatic intercourse 
which ensued on the wars of the reformation, occasioned a 
great demand for collections of state papers, the avidity with 
which they were sought being shown by the fact, that three 
different editions of the peace of Westphalia were published 
before the treaties were signed. The Theatrum Europeum, 
and the Mercurio of Siri, contained treaties among other 
state papers, and there were also small collections of trea- 
ties published in France, Germany, Holland, and England. 
But the first great collection of treaties was that published 
by Leonard, who was printer to Louis XIV., and who re- 
ceived from that monarch a monopoly for twenty years for 
the publication of treaties. Leonard was assisted by the 
ministers of state, and by different ambassadors, and his 
work, published in 1693, was a valuable compilation of state 
papers ; but his plan was confined to the publication of in- 
struments relating to France, with very few exceptions, and 
the most valuable parts of his work have been embodied in 
later collections.’ ‘The first great general collection of trea- 
tises was that of Leibnitz, entitled Coder juris Gentium 


1 The title of Leonard’s work was “ Recueil des traités de paix, de tréve, 
de neutralité, de confédération, ¢’alliance, et de commerce faits par les Rois 
de France avec tous les Princes et potentats de l'Europe et autres depuis prés 
de trois siecles,” in 6 Vois, 4to. 
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Diplomaticus, which has been already mentioned, and of 
which the publication was commenced in 1693, the same 
year that the work of Leonard appeared. Also in 1693 was 
issued a warrant to Thomas Rymer, to search and publish 
the British records existing in our various archives. ‘The 
work of Rymer was undertaken on the plan, and at the in- 
stigation, of the earl of Oxford ; and the first volume of the 

‘edera (as the work is usually called from the commence- 
ment of its long title), was published in 1704, and the four- 
teenth in 1713, in which year Rymer died. Sanderson, who 
had been assistant to Rymer, subsequently published the 
fifteenth and sixteenth volumes, which had been left by Ry- 
mer ready for the press, and he also issued a seventeenth, 
containing an excellent index, in 1717. ‘These seventeen 
volumes compose the first edition of the F’edera, and con- 
tain documents from a. p. L101 to a. vp. 1654. Various edi- 
tions have been since published ; that used in the follow- 
ing work is the edition published at the Hague in 1740; 
and a new edition was commenced in 1816 under the aus- 
pices of the record commissiad, who propose to continue the 
work of Rymer to the reign of George III. In 1710 ap- 
peared the first volume of Lunig’s Teutsches Reichs-Archiv, 
a collection of state papers relating to the German empire, 
which was completed in 1722, in twenty-three volumes 
folio. This production has not, according to De Martens, 
the value of the works of Leonard and Rymer, the author 
not having had the same advantage of free access to the 
public archives. Lunig afterwards published a Coder Italie 
Diplomaticus, in four volumes folio. 

Thus, at the commencement of the last century, several 
of the chief European states had published records drawn 
from their public archives, and illustrating their own indi- 
vidual history, and that of other states so far as connected 
with them; but, with the exception of the Codex of Leib- 
nitz, there was no work serving as a general book of refer- 
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ence to the diplomatic student. This want was supplied 
by the celebrated Corps Diplomatique of Jean Dumont, his- 
toriographer of the emperor. Of this admirable collection 
four folio volumes were published in 1726, under the super- 
intendence of Dumont, who died in 1727. M. Rousset, 
who had also been an editor of a collection of public docu- 
ments, conducted through the press four volumes which had 
been left in manuscript by Dumont, with the superscription, 
written on his death-bed : — ‘‘ on trouvera cette seconde col- 
lection fort derangée parceque jétais actuellement occupé 
a l’enrichir, lorsqu’il plut a Dieu de m’envoyer la derniere 
maladie dont je vais mourir.’’ ‘These eight volumes folio 
compose the part of the Corps Diplomatique which was col- 
lected by Dumont. The work of Dumont commenced with 
state papers of the time of Charlemange; and in 1739 was 
published another folio volume, containing ancient treaties 
from the Amphyctionic Council, B. c. 1496, to the time of 
Charlemange, compiled with the greatest diligence and eru- 
dition by Barbeyrac. Rousset also published four volumes 
of supplement, and these thirteen volumes form the Corps 
Diplomatique. With this, however, are often sold two 
works, which have no connection with the Corps Diploma- 
tique, though relating to diplomatic subjects. Of these, one 
is a History of Treaties of Peace, by M. de Saint-prest, and 
the other is a History of the Peace of Westphalia, making 
together six folio volumes. And about the same time as the 
Corps Diplomatique, were published Lamberty’s Memoires 
du X VIII™ siécle, which obtained considerable reputation at 
the time, but which is now seldom referred to, the period it 
embraces being only from 1701 to 1731. 

The Corps Diplomatique is by far the best collection of 
state papers that has yet appeared ; it is a work of enormous 
labor and research, and has superseded previous collections 
by embodying most of the valuable instruments which they 
contained. Nor is it- probable that the work of Dumont 
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will be superseded by a collection of greater value embra- 
cing the same period; partly from the little demand which 
exists for such collections at the present day; and partly 
because the race seems extinct of the old plodding students, 
those misers of learning, who toiled out a lifetime in burrow- 
ing among old manuscripts, and heaping together ponderous 
stores of knowledge, content with the pure satisfaction aris- 
ing from the pursuits on which they were engaged. At the 
present day almost everything is made for immediate use, 
and antiquarian collections of this description, if made at 
all, must probably be undertaken under the anspices of the 
government of a country. Some continental states have 
commenced such undertakings, and our own government 
has evinced, by the record commission, the intention of dis- 
closing, for the benefit of future investigators of our history, 
the stores of our public archives. The labors of the com- 
missioners are, however, hardly likely to benefit the student 
in diplomacy, being directed to so remote a period of our 
history that they interest the antiquarian rather than the 
politician ; and although I understand that the commission 
is intended to embrace the whole compass of our history 
down to a recent period, yet it is pretty clear that, at their 
present rate of procedure, that recent period will be anti- 
quity long before the commission reaches it. And national 
collections of state papers will inevitably be so voluminous, 
that to a student the perusal of many of them would be 
impracticable, and they would require some future Dumont 
to make their stores available by selection and condensa- 
tion; and after the advantages which Dumont enjoyed of 
personal access to the imperial archives, and to the docu- 
ments drawn from the French archives in the work of Leon- 
ard, and from the British archives in the work of Rymer, 
it seems probable that further stores would rather be curi- 
ous, or corroborative, than affording new materials available 
for diplomatic purposes. 
VOL. XXVIII.— NO. LVI. . 17 
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In Germany the works of Schmauss and of Wenck, pub- 
lished shortly after the Corps Diplomatique, gained consid- 
erable notoriety ; but the smallness of their compass makes 
them very imperfect books of reference compared to the 
work of Dumont. In England several small collections of 
treaties were published in the early part of the last century, 
but none were of permanent value: the best English collec- 
tion is that published by Chalmers, in two vols. 8vo, in 1790. 
This is a useful little collection, but it principally owes its 
circulation to the want of a better; the documents being 
but few in number, and by no means well-selected, many 
trivial papers being inserted at full length, while many im- 
portant treaties are not given at all. Chalmers also pub- 
lished a work entitled A Collection of Opinions of Emineut 
Lawyers, on various subjects relating to commerce, reprisals, 
&c.; such a work, if well executed, would have been very 
useful, but it is so badly performed, from the want of judg- 
ment shewn in the selection, that it is of very slight value. 

The most complete collection of modern treaties is that 
of De Martens, in twenty-two volumes, 8vo, commencing 
with 1761, and concluding with 1830. The first volume of 
this work was published in 1791, and it was continued at 
different periods, till the seventh, which comes down to L803. 
This concludes the original Recueil. In succeeding years 
four volumes of supplement were published, of which the 
last is dated 1808. In these supplements a variety of instru- 
ments are given which had been omitted in the seven pre- 
ceding volumes, and documents which had been omitted in 
the Corps Diplomatique of Dumont, and the Coder of 
Wenck, are also inserted, some of which are valuable, but 
most are of secondary importance. In the last volume there 
is a copious double index, in which the conventions in the 
whole eleven volumes are arranged, first in chronological 
order, and next under the heads of the different states whom 
they concern, and the index also contains references to the 
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documents in the collections of Wenck and Koch. The 
work was then discontinued for nine years, during part of 
which time M. de Martens occupied an official station in the 
kingdom of Westphalia, and in that capacity concluded 
some treaties which are inserted in his subsequent collec- 
tion. After the peace M. de Martens resumed his labors, 
and in 1817 and the three succeeding years, four additional 
volumes were published. Shortly afterwards M. de Martens 
died, and in 1824 an additional volume was published by 
his nephew, the Baron Charles de Martens, and in 1829, 
and the two following years, six more volumes appeared, 
published by the same bookseller, and edited by M. F. Saal- 
feld, bringing the work down to 1831. With the exception 
of some slight faults in the arrangement, this work is enti- 
ued to every praise. A chronological order is usually adopt- 
ed; but acts relating to one negotiation are placed together, 
as for instance, the treaties and correspondence relating to 
the armed neutrality, and the acts relating to the congress 
of Laybach. Instruments of all descriptions are given, not 
only treaties, but despatches relating to them, and other 
public documents of interest; and the language in which 
the documents were written is usually preserved. The re- 
search and assiduity brought to the task are very great, in 
short, they are German, and the work deserves the rank 
which I believe it generally holds, notwithstanding the 
work of Koch and Schoell, of being the best and most 
complete collection of modern documents that exists. In 
the first volume of the supplement, is given an interesting 
and valuable account of the different collections of treaties 
that had been published before that of De Martens; and a 
life of Dumont is also given, in which, with a fine freedom 
from all spirit of rivalry or detraction, De Martens does 
ample justice to that indefatigable compiler, to whom he has 
proved himself a worthy successor.' 


1 When M. de Martens commenced his new series in 1817, he wished to 
make this work complete in itself, at the same time that it was a continuation 
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A publication of papers from our foreign-office was com- 
menced a few years ago, entitled, British and Foreign 
Stlate-papers, compiled by the Librarian and Keeper of the 
papers, Foreign-office, 4 vols. 8vo, 1822, 1826. This might 
be made a very valuable publication, but at present it is not 
of much use to the diplomatic student, most of the inter- 
esting or important documents having already appeared in 
other publications, and a very great space being allotted to 
correspondence and documents relating to the suppression 
of the slave trade. But, perhaps, it was not to be expected 
that the foreign-office should publish important documents 
on recent transactions, as they might inculpate, or compro- 
mise persons still living ; should, however, the work be con- 
tinued, as is I believe intended, so as to comprise a more 
distant period of our history, documents might be published 
that would throw great light upon our diplomatic transac- 
tions. And such a publication might have a salutary effect, 
both in encouraging a sagacious minister, and in checking 


of his former publication, and he therefore called the first volume of the new 
series the fifth voluine of supplement, and also the first volume of a Vouvreau 
Recueil ; this arrangement has been adopted by the successors of M. de Mar- 
tens, introducing what is, | believe, unknown in English publications, namely 
that two title pages are given to each of the eleven volumes of the new se- 
ries. The first edition of the Recueil was exhausted twenty years ago, and I 
believe that some of the volumes of the second edition are also out of print, 
and in the first issue of vols. 5,6, 7, edited by M. Charles de Martens, he has 
inserted in the Recueil most of the pieces published in the first four volumes 
of the Supplement. And as it this did not make the task of reference suffi- 
cicntly embarrassing, M. de Saalfeld has thought proper, not content with the 
double title page, to call the first volume of his series a supplement to the 
preceding supplement, and vols. 18 and 19 he calls one volume, speaking of 
them as the first and second parts, and does the same with vols. 20 and 21, al- 
though they were published in different years. It may seem trivial to insist 
upon such defective arrangement, but in a work of constant reference it is 
really very embarrassing, and if any one thinks that the task of verifying ref- 
erences is not irksome, let him try some work like the following, in which 
many hundreds of references are necessary, and I think he will be inclined 
piously to exclaiin with Spenser — 
* Such lot, God give unto mine enemy.” 
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an inefficient one; by reminding them, that though one 
may be misconstrued, and may be unable to vindicate him- 
self without injuring the public service, and the other may 
be able to screen his incapacity by the general power of the 
ministry to which he belongs, yet that the time will come 
when the wisdom of one, and the imbecility of the other, 
will be fully established at the bar of public opinion. 

I recommend the works of Dumont, and of De Martens, 
to the student who wishes to obtain a thorough insight into 
the conventional part of the law of nations; but those who 
have not time to pursue so deep an investigation, will find 
the work of Chalmers useful; and there is an excellent 
summary, entitled, Le droit Public de 1 Europe, by the Abbé 
Mably. But at the same time that I praise his production 
as a summary, I have no part in the principles, or whatever 
else they may be, which are advanced by Mably, who is 
just what is expected from a political abbé before the revo- 
lution, crafty, intriguing, and unscrupulous. The following 
are samples of what I mean : — “‘ Ma morale est si peu aus- 
tére, que je ne demande pas pour lecteurs d’honnétes gens, 
mais simplement des ambitieux qui fassent quelque usage 
de leur raison.”* ‘Les puissances dominantes doivent en 
quelque sorte veiller 4 ce qu’aucune nation ne se corrige de 
ses vues.”’* Speaking of a prince of the third class, he 
says, ‘‘ Pendant la paix il negocie, et quand ses demandes 
sont fondées sur un droit evident, on a quelque honte de ne 
Inui pas accorder une partie de ce que lui appartient.” ? 
Mably, however, insists on the policy of having a good 
character, —from the use that may be made of it; and 
thinking it necessary to say something in favor of virtue, 
he praises it, in the ancient Romans. His work is, never- 
theless, a useful compendium of diplomatic history for the 
period which it embraces. 

With this I conclude my notice of previous works con- 


1, 32, # Id. 62. 3 Ch. vu. 
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nected with. the Law of Nations, in which I have endeav- 
ored to avoid being incomplete from too scanty an account, 
at the same time that I have wished to avoid a tedious mi- 
nuteness. I believe that I have not omitted the mention of 
any of the great jurists whose opinions are referred to as 
authorities on the science under consideration, and of whom 
chancellor Kent remarks, that ‘‘no civilized nation, that 
does not arrogantly set all ordinary law and justice at defi- 
ance, will venture to disregard the uniform sense of the es- 
tablished writers on international law.’ I might easily 
have made my catalogue much longer, and many other 
works will be mentioned in the sequel, when discussing top- 
ics to which they refer. For a more detailed account of 
writers on the Law of Nations, I would recommend the 
work of Ompteda, entitled Literatur des Volker-Rechts,* to 
which a volume in continuation was added by Kamptz in 
1817. These works contain catalogues, arranged in several 
different ways, of works on the law of nations, and I found 
in them mention of English works which I had never heard 
of in our own country.’ It is a curious contrast that is pre- 
sented by these three volumes of critical catalogues of for- 
eign works, on a science on which we have not a single 
systematic treatise by an English writer. 


1 Commentaries on American Law, I. 19. 

2 2 vols. 8vo, 1785. 

* The English is however so very badly spelt as to make it desirable that 
the authors should have begun their knowledge of our literature, as M. Jour- 
dain proposed to commence his course of philosophy, “‘apprennez moi l’ortho- 
graphie,” but it may not have been the fault of the authors, and “ hanc ve- 
niam damus petimusque vicissim.”’ 
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ART. II. —LAW OF FOREIGN CORPORATIONS. 


Opinion of Mr. Justice Thompson, in the case of the War- 
ren Manufacturing Company v. Etna Insurance Com- 
pany, delivered at the September term, 1837, of the Circuit 
Court of the United States in Connecticut. 


Tuis is an action of debt brought by the Warren Manufac- 
turing Company, a body corporate, duly incorporated by a 
law of the state of Maryland, located and doing business in 
Baltimore, and all the stockholders, residents and citizens 
of the state of Maryland, against the Etna Insurance Com- 
pany, a body corporate, duly incorporated by a law of the 
state of Connecticut, doing business in Hartford, in the 
state of Connecticut, the stockholders residing in and being 
citizens of the state of Connecticut, and the action is found- 
ed upon a judgment recovered in the county court of the 
sixth judicial district of the state of Maryland on the first 
day of January in the year 1836, for the sum of twenty 
thousand dollars. The defence set up in the case is 
embraced under four pleas. 

Ist. Nil debit. 

2nd. Nul tiel record. 

3d and 4th. Special pleas. Stating in substance that 
the defendants at the time of the commencement of the suit 
were, and ever since have continued to be inhabitants of 
the state of Connecticut, located, established, and resident 
at Hartford, and were not during said time, or at any other 
time inhabitants of, or located, established, or resident in 
the state of Maryland or within the jurisdiction of the said 
state, or the laws thereof, or any of the courts thereof. 
And the defendants were never served with any process in 
said suit, nor had any notice thereof, and never answered 
thereto or appeared or defended therein, nor in any wise 
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authorized any other person, in their behalf to appear and 
answer and defend the same. That they were incorporated 
by the legislature of the state of Connecticut, and were 
never in any otherwise incorporated, than by the legislature 
of Connecticut. 

The plaintiffs demur to the plea of nil debit, and take 
issue upon the plea of nul tiel record, and to the third and 
fourth pleas the plaintiffs reply, setting out the incorporation 
of the defendants, and that from the time of their incorpo- 
ration up to the time of the commencement of the suit in 
the Maryland county court, they had an agent residing in 
Baltimore, invested with powers to receive proposals for 
insurance against loss by fire, policies signed by the presi- 
dent of said company, and attested by their secretary, and 
countersigned by their agent in Baltimore; and that by 
virtue of said authority the policy of insurance upon which 
the Maryland judgment was obtained, was duly effected 
and from time to time renewed, and the premium paid to 
the said agent, and by him paid over to the defendants; and 
the plaintiffs in their replication further allege and set out 
an act of the legislature of Maryland, passed on the seventh 
day of March, in the year 1835, by which it is declared 
that any insurance company not incorporated by the state 
of Maryland, which shall effect or shall have effected insur- 
ance upon property within that state, and shall transact 
business within that state, shall be deemed to hold and 
exercise franchises within the state, and that every such 
corporation which shall hold and exercise, or which shall 
have held and exercised franchise within the state, shall be 
liable to be sued within the state, in the courts of the state, 
upon contracts of insurance on property within the state, or 
on any dealings or transactions within the state; and that 
when any suit shall be instituted against any such insur- 
ance company, service of the writ issued in such cause 
upon the president, or any directors of such company, or 
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upon any agent of such company, shall be deemed sufficient 
service, and that judgment may be thereupon rendered by 
default, if such company shall fail to appear; and that if 
any such company, after any liability shall occur, or shall 
have occurred, withdraw its agent from the state, or shall 
revoke the authority of the agent, and shall not appoint 
another, and no president or directors of the company can 
be found within the state upon whom to serve any writ or 
process, that service thereof upon the person last the agent 
of the company shall be deemed sufficient service with a 
proviso that when such service shall be made upon an 
agent after his authority shall be revoked, before judgment 
by default shall be rendered, proof shall be made in the 
mode pointed out in the act, that a copy of such writ or 
process has been delivered to the president, or two directors 
of the company within the state where such company shall 
have been incorporated. And the replication then avers 
that the writ in the Maryland suit was duly served upon 
the said agent of the defendants, as provided by the act 
aforesaid. And the replication further avers that before 
rendering the said judgment, a copy of the writ or decla- 
ration was at the town of Hartford, in the state of Connecti- 
cut, served upon Thomas K. Brace, president of the com- 
pany, whereby notice of the said suit was given to the 
defendants. 

In this replication the defendants rejoin, denying that 
they had any agent in the city of Baltimore, vested with 
the powers set forth in the replication, and denying also 
that the writ in the Maryland suit was served upon such 
supposed agent, as required by the Maryland law, and that 
the court did not thereby become invested with jurisdiction 
in and over said suit, or authorized thereby to render the 
said supposed judgment; and denying that a copy of the 
said writ and declaration was served on Thomas K. Brace, 
or actual notice thereby of the pendency of said suit was 
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given to the defendants, or full opportunity afforded them 
of defending therein, and this they pray may be inquired of 
by the jury. 

The cause came on to argument upon the demurrer to the 
plea of mil debit, and upon the admission of certain facts in 
relation to the issues of facts, made by the pleadings in the 
cause. From the transcript of the record in the Maryland 
judgment, it appears that the writ was commenced on the 
tenth day of April, in the year 1835. And the declaration 
is upon a policy of insurance against fire, bearing date the 
sixteenth day of October, in the year 1830, and renewed 
from time to time, according to the provisions in the policy, 
and continued until the sixteenth day of October, in the 
year 1834. And the loss is alleged to have occurred on 
the twenty-fourth day of January, in the year 1834. And 
from the said record and the return of the sheriff of Balti- 
more county it appears that the writ was served on William 
Hope, agent of the Etna Insurance Company, on the 
eleventh day of April 1835, and that a copy of the writ and 
declaration was served on Thomas K. Brace, president of 
the Etna Insurance Company, on the fifteenth day of April, 
in the year 1835. And the agency of William Hope under 
the power of attorney set out in the transcript of the record, is 
admitted bearing date on the eighteenth day of March 1833, 
giving him full powers to receive proposals for insurance 
against loss by fire, to act as surveyor of buildings, and 
insurance thereon to make, by policies signed by the presi- 
dent and attested by the secretary, and countersigned by 
the said William Hope. It is admitted that Thomas K. 
Brace was president of the company, and that service of 
the writ and declaration was made on him, and the other 
proceedings had as set forth in the transcript of the record, 
and that the court of Maryland had jurisdiction of the 
subject matter of the suit in which judgment was rendered. 
The law of Maryland is also admitted. 


<a 
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Under this state of the pleadings and the admitted facts 
in the case, the cause must turn principally upon the effect 
and operation of the Maryland judgment and the construc- 
tion to be given to the law of that state regulating proceed- 
ings against foreign corporations doing business within the 
State. 

Prior to the adoption of the confederation and the consti- 
tution of the United States, the several states were consid- 
ered entirely independent of each other, and the judgments 
recovered in their respective courts, were foreign judgments 
in every respect, as in any separate and independent gov- 
ernment, and whatever changes now exist in this respect 
must be sought for in the constitution and laws of the 
United States. The constitution declares that full faith 
and credit shall be given in each state to the public acts, 
records, and judicial proceedings of every state, and the 
congress may prescribe the manner in which such acts, 
records, and proceedings shall be proved, and the effect 
thereof, and the act of congress of 1790, passed in exercise 
of this power, declares, that judgments in the states shall 
have the same faith and credit given to them in every court 
within the United States, as they have by law or usage in 
the courts of the states from whence the record shall be 
taken. ‘There has been considerable diversity of opinion 
prevailing in the courts of the different states, with respect 
to the construction of the constitution, and the act of con- 
gress upon this subject. Some holding that the act of con- 
gress relates only to the mode of authentication, and that 
the legal import and effect, and obligations of judgments of 
another state, is still open to be decided by the rules and 
principles of the common Jaw. Others have held that the 
terms faith and credit, as used in the act of congress, mean 
the same thing as the term effect, and that this effect being 
the same in the state where they are used, as in the state 
where the judgments are rendered, they are in all respects 
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like domestic judgments as to their conclusiveness against 
the party who is the subject of them. 

But whatever diversity of opinion may have existed on 
this subject, the question in this court would seem to be 
settled by the cases of Mills v. Duryee, (7 Cranch, 481,) 
and Hampton v. McConnel, (3 Wheat. 234,) decided in 
the supreme court of the United States. 

The doctrine of those cases is, that the judgment of a 
state is to have the same credit, validity, and effect in every 
other court in the United States, which it had in the state 
where it was pronounced, and that whatever pleas would 
be good to a suit thereon in such state, and none other, 
could be pleaded in any other court in the United States. 

In the case of Mills v. Duryee, it was held that nil debit 
was not a good plea to an action founded on a judgment of 
another state. And it has been supposed by some, that 
this decision went the length of laying down the general 
doctrine, that the plea of nul tiel record was the only proper 
plea to an action upon a state judgment. 

But such is not the conclusion to be drawn from that 
case, but only that mil debit was not a proper plea in that 
case, but nul tiel record should have been pleaded. For, 
says the court, beyond all doubt the judgment of the 
supreme court of New York, was conclusive upon the parties 
in that state, for the defendant was arrested and gave bail 
in the suit, and there can be no doubt that where the judg- 
ment is conclusive mel ¢iel record is the proper plea. But 
if the record is not conclusive it is open to such plea as will 
let in the defence, which the party has aright toset up. And 
it would be competent for the defendant to show that the 
judgment was obtained by fraud, or that the court in which 
the judgment was obtained had not jurisdiction of the 
cause. Such defence might in some cases be set up toa 
suit upon the judgment in a court of the state in which it 
was rendered. In the case of Andrews v. Montgomery, 
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(19 John. 162,) Spencer, chief justice, observed, that with 
the qualifications that the party may show that the judg- 
ment was obtained by fraud, or that the state court had 
not jurisdiction of the persons of the defendant, we are 
bound by the authority of the case in the supreme court of 
the United States, to consider a judgment fairly obtained in 
another state, as conclusive evidence of the matter adjudi- 
cated. And in the case of Bissell v. Briggs, (9 Mass. 
Rep. 462,) Parsons, chief justice, in considering the con- 
struction to be given to the constitution and laws of the 
United States upon this subject, observes that judgments 
rendered in any other of the United States, are not, when 
produced here, as the foundation of actions, to be considered 
as foreign judgments, the merits of which are to be inquired 
into as well as the jurisdiction of the court rendering them ; 
neither are they domestic judgments, rendered in our own 
courts of record, because the jurisdiction of the court ren- 
dering them is put in issue, but not the merits of the judg- 
ment. ‘That when a record of a judgment of any court of 
any state is prodnced as conclusive evidence, the jurisdic- 
tion of the court rendering it is open to inquiry, and if it 
should appear that the court had no jurisdiction of the 
cause, no faith or credit whatever will be given to the 
judgment. And that if the court of any state should render 
judgment against a man not within the state, nor bound by 
its laws, nor amenable to the jurisdiction of its courts, if 
that judgment should be produced in any other state against 
the defendant, the jurisdiction of the court might be inquir- 
ed into, and if a want of jurisdictions appeared, no credit 
would be given to the judgment, and the court must not 
only have jurisdiction of the cause, but of the parties. 

If the judgment has no binding effect or operation, and 
that appears upon the face of the record, the plea of nil 
debit may be a good plea. It is the general issue denying 
the whole cause of action, and leaves the question of juris- 
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diction open to inquiry. But it is not important in the 
present case to decide whether the plea of nil debit is a 
good plea or not. For there can be no doubt that under 
the constitution and act of congress, the question of juris- 
diction remains open as at common law, and it may be 
shown by proper evidence that the court rendering the 
judgment had no jurisdiction, and the pleadings may be so 
shaped as to admit such evidence, and if mil debit is nota 
proper plea for that purpose, the want of jurisdiction may 
be pleaded specially. In the case of Shumway v. Stillman, 
(4 Cowen, 292,) it was decided by the supreme court of 
New York, that in an action upon a state judgment, it was 
competent for the defendant to show by a special plea, that 
the court in which the judgment was rendered had no juris- 
diction either of the subject matter or of the person. And 
in the present case the defendants have pleaded specially the 
want of jurisdiction in the Maryland court which rendered 
the judgment. And from the record itself it appears that 
the process to bring the defendants before the court was 
served on their agent in the city of Baltimore, and a copy 
thereof delivered to the president of the company in the 
state of Connecticut, and unless such service of the process 
was sufficient to bring the party before the court, the judg- 
ment was obtained without any notice of the suit being 
given to the defendants. It is admitted in the present case, 
that the Maryland court had jurisdiction of the subject 
matter of the suit, but jurisdiction over the persons was 
also necessary in order to sustain the judgment and to give 
jurisdiction of the persons, due notice of the suit, or service 
of the process must be shown, or the judgment is a nullity, 
except in cases of proceedings under the statute process of 
foreign attachment, which is in the nature of a proceeding 
in rem, and subjects the goods attached to the judgments 
when recorded. But in such case if the goods attached are 
insufficient to satisfy the judgment, no suit can be sustained 
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upon the judgment for the deficiency, because the defend- 
ant in such case is not personally amenable to the juris- 
diction of the court rendering the judgment. The language 
of the courts on the subject of notice to the party, in order 
to give any validity to the judgment is very strong. In the 
case of Thornburn v. Blackburn, (1 N. Hamp. Rep. 243,) 
the court say: ‘The common law never recognises judicial 
proceedings as foreign judgments, unless rendered by a 
court of record, upon personal notice given to the defendant, 
or his appearance to the action. And in Kilbourn »v. 
Woodworth, (5 John. Rep. 37,) the court refused such a 
judgment to be given in evidence; and they say, to bind a 
person by a judgment when he was never personally sum- 
moned, or had notice of the suit, would be contrary to the 
first principles of justice. And numerous other cases might 
be cited to the same effect. (10 R. 70, 1 Con. 45, 9 
Mass. 462, Kirby 119.) It may therefore I think be assum- 
ed as the settled doctrine of the law, that a judgment either 
strictly foreign, or coming within the operation of the con- 
stitution and law of the United States, obtained without 
notice to the defendant, or his appearing in any manner to 
answer to the suit, can have no validity or binding effect 
and operation. And the inquiry then is, whether the 
Maryland judgment, upon which the present suit is founded, 
is a judgment of this description. It was admitted on the 
argument, that the service of a copy of the writ and 
declaration upon the president of the Etna company, in the 
state of Connecticut, could have no legal effect. And the 
notice to the defendants must therefore depend upon the 
service of the process upon their agent in the city of Balti- 
more. And the effect and operation of such service must 
depend upon the Maryland law set up in the replication, 
for independent of that law, this service was a mere nullity. 
The power of the agent did not embrace any authority to 
accept or acknowledge such service, or to appear and 
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answer to any suit instituted against the company in the 
state of Maryland. He was therefore, in this respect, a 
mere stranger to the defendant, and the service of the 
process on him, was no more binding or operative than if 
made upon any other person. And I think the Maryland 
law cannot be applied to the present case, so as to give any 
validity to the service of the process on the agent. 

This law in its application to the proceedings and judg- 
ment in question is entirely retrospective. 

The law was passed in March 1835. The loss for which 
the judgment was obtained happened in January 1834, and 
the policy expired in October of the same year, and the 
Maryland suit was commenced in April 1835. From these 
dates of the several transactions, the law is in some measure 
obnoxious to the inference that it was passed to meet the 
very case. But this can form no objection to it, if the case 
can be brought within it. And the abstract justice of the 
law as applicable to subsequent cases cannot be questioned. 
The defendants as a body corporate could have no right to 
establish themselves or transact business in the state of 
Maryland, otherwise than according to the provisions of the 
laws of that state. ‘That the citizens of each state shall be 
entitled to all privileges and immunities of citizens in the 
several states,’ cannot be applied to corporations, and the 
state of Maryland have a right to exclude the corporation 
from transacting business in that state. And if the defend- 
ants, after the passage of that law, had continued under- 
writing policies in that state, they would be presumed to do 
it upon the terms and conditions of the act; and as to all 
causes of action thereafter arising would subject themselves 
to prosecution in the mode pointed ont by the act. 

This law may be considered as a kind of quasi incorpora- 
tion of insurance companies which have not been chartered 
by the state, and if such companies exercise franchises 
there, it is just and reasonable that they should subject 
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themselves to prosecutions for losses in the courts of that 
state, and will be deemed to have assented to the mode 
prescribed by the act for instituting suits for such losses. 
But the law in question, although it purports upon its face 
to have a retrospective operation, cannot be considered as 
having such effect and operation. It is a sound general 
principle that no statute ought to have a retrospective effect. 
It is a general rule that a statute takes effect from its date 
when no time is fixed. And it cannot upon sound principles 
be admitted that a statute shall by any fiction or relation, 
have any effect before it was actually passed. A retro- 
spective statute partakes in its character of the mischiefs of 
an ex post facto law, and when applied to contracts or pro- 
perty would be equally unjust and unsound in principle, as 
ex post facto laws when applied to crimes and penalties. 
(1 Kent. Com. 426; 7 Wheat. 164; 7 John. 477; 1 Gal. 
62.) 





ART. Ill.— LIFE OF LORD ELDON. 


[Concluded from p. 92.] 


We live too near the times over which the Chancellor ex- 
ercised so decided a control, to judge with perfect impartiality 
of his merits and defects as a statesman. In the eyes of 
eager reformers he is considered as the determined opposer 
of everything good—the zealous, able and indefatigable 
supporter of everything evil—called by Romilly in his 
gloomy moods, the evil spirit, and accused by Bentham of 
nipping in the bud the spread of improvement over the 
habitable globe. In such a fanatical spirit is lord Eldon 
judged and condemned in the coteries of self-styled liberals. 
By the good old tories, on the other hand, the ‘“laudatores 
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temporis acti,” the defenders of church and state, he has 
been regarded with almost idol worship as the pattern 
statesman, the civil Fabius, whose caution saved our com- 
monwealth—the champion of protestant ascendency, to 
whom the voices of all loyal subjects, and one cheer more, 
should freely and heartily be given. But though the parti- 
ality ef friends and admirers may view his career through 
an exaggerating medium, their homage rests on a much 
more solid basis than the reproaches of his adversaries. 
We refer to our annals during the last twenty years of 
George the third and the regency for proof that he rendered 
his king and country good service in the cabinet, no less 
than on the judgment-seat, in the senate as well as in his 
court. He was among the most influential members of a 
ministry who waged a war of extent and cost and danger 
before unknown, for the existence of this country as a first- 
rate power—for the preservation of ships, colonies and 
commerce —for national honor and individual safety, — 
crowning the glorious contest which necessity had extorted 
with a permanent, because honorable, peace. 

To the honor of the chancellor be it recorded, that he 
always advocated most strongly, both in council and in par- 
liament, a persevering endurance of the war. But it must 
be confessed that lord Eldon was too averse to change when 
a state of peace, and, with it, the reforms usefully engrafted 
on a state of peace had arisen. A more faithful servant 
never stood beside the throne — a more true and zealous son 
never knelt within the walls of the established church. He 
viewed with a jealousy too keen, and not free from prejudice, 
the hasty designs of theorists, and in an excess of caution ne 
quid detrimenti respublica caperet, allowed the season for 
much safe and salutary change in the church, and law, and 
state polity, to escape. But he was just verging on three- 
score years and ten when peace was established, and had 
attained that age at which ‘even the wisest object too 
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much, consult too long, adventure too little, and repent too 
soon.” 

His mind seems to have been moulded between 1788 and 
1798, and to have subsequently undergone no material al- 
teration, — mistrusting the most specious improvement, con- 
sidering any organic change as synonymous with confusion, 
and satisfied that audacity in reform was the principle of 
revolution. He paid too little heed to the advancing spirit 
of investigation, and persisted in following at the flood those 
ancient fords and path-ways which could. only be pursued 
in safety at an ebb tide. It was the natural error of an old 
lawyer, but not the less to be deprecated. 

Unlike his prototype, lord Somers, he shrunk from the 
task of legislation, and declined to rest his renown on the 
amelioration of our civil and social institutions. Timidity 
of temper and excess of official toil are sufficient reasons for 
this reserve, without imputing unworthy motives as harsh 
professional critics have not scrupled to do. ‘‘ Lord Eldon,”’ 
we are told, ‘‘came into power at a conjuncture when the 
decided change which was taking place in the texture of 
social wealth, in the commerce and population of the coun- 
try, indicated that a greater change in our law and legal 
institutions would soon become desirable than had taken 
place at any antecedent period of our history. Had he 
prompted, promoted, or superintended this great work, the 
length of his reign, and extent of his influence, would have 
enabled him to bring it almost or altogether to its completion, 
and thus to leave a monument to his memory which it falls 
to the lot of few individuals to have the power of erecting. 
Unfortunately for the country, and his own reputation, he 
pursued a totally opposite course. Feeling that his strength 
did not lie in the depth and comprehensiveness of his general 
views, so much as in the extent of his acquaintance with the 
minutiz of precedents and practice, and perceiving also that 
the surest way of continuing in place was to abstain from 
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all innovation, his love of power combined with his love of 
superiority to induce him to withhold from all decided im- 
provements himself, and to look with an unfavorable eye 
on those which were proposed by others.” ‘The same kindly 
but erroneous feeling which is said to have stayed the hand 
of the chancellor D’Aguesseau, may have also made him 
averse from attempts at improvement in his own peculiar 
department. According to the authority of the Duc de St. 
Simon, the French chancellor being asked whether, with his 
experience of the chicanery of the law in legal process, and 
of the length of legal proceedings, he had never thought of 
some regulation which might put an end to them? “I had 
gone so far,” said D’Aguesseau, ‘‘as to commit to writing 
the plan of such a regulation, but after | had made some 
progress, I reflected on the great number of attorneys and 
officers whom it would ruin; compassion for them made the 
pen drop from my hand.” These professional prejudices 
might have interfered with his reforming ordinances, but 
they seem to have been more completely conquered by the 
French than by the English chancellor. Other professional 
reasons may be assigned for lord Eldon’s timid shrinking 
from innovation. Lawyers are naturally partial to a sci- 
ence in which, after years of painful study, they have be- 
come proficients, and from their experience of its danger are 
averse to change. Even the acute Dunning defended the 
absurd trial by wager of battle as one of the pillars of the 
constitution; he should rather have said, if disposed to be 
metaphorical, one of the cobwebs that had gathered over it. 
With a similar superstitious feeling of law-craft, lord Ray- 
mond opposed the sensible statute requiring all law proceed- 
ings to be in English, on the practical ground that as they 
were to be obeyed in Wales we must have them also in 
Welch! The apprehensions of lord Eldon were not so far 
strained, but he appears to have been equally sensitive of 
danger. 
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He saw with intuitive acuteness the abuse, but ‘his heart 
failed him for fear’? when he came to apply the remedy. 
Soon after taking his seat in Lincoln’s inn hall, he denoun- 
ced certain defects in his court, but the guilty were not 
alarmed, for his thunder rolled innocuously away, and a 
perfect calm succeeded. “It is absolutely necessary,” he 
declared, “that it should be perfectly understood, that the 
property of schools all over the kingdom is dealt with in a 
manner most grossly improvident, amounting to the most 
direct breach of trust.’”? With equally quick apprehension 
of the existence of the evil, he declared the bankrupt laws 
a disgrace to the country, that the effects of the bankrupt 
were a stock in trade for the commissioners, assignees, and 
solicitors; but this stock in trade continued, though so many 
in the country had broken down, during the twenty-five 
years that ensued. Again, in June 1824, in the midst of 
the midsummer madness of commercial speculation, when 
‘‘ Prosperity Robinson,” as he was nicknamed, saw nothing 
but prospective visions of national and individual affluence, 
and the people, unimproved by a century’s experience, were 
rushing headlong into Utopian speculations, he declared, in 
a spirit of prophetic wisdom, that without some restrictions 
these companies would be the most ruinous nuisance ever 
known. When parliament met in February, 1825, the 
chancellor lost no time in giving notice, as the fever had 
not subsided, that he would bring in a bill to put down, in 
some instances, and to load with fearful liabilities in others, 
these joint stock company nuisances. Happy would it have 
been for hundreds of deluded speculators had his good in- 
tentions been fulfilled. But the session wore away, and 
towards the close of it lord Eldon emerged with an apology, 
that parties had come before him as judge, and he did not 
think it right to be declaring the Jaw in that house, while 
he had to give judgment in another place: a good reason 
undoubtedly for his own abstinence, but not for that of his 
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colleagues, some one of whom might surely have taken 
charge of this remedial measure. The chancellor's own 
defence against the reproach of having neglected his duty in 
the improvement of the law was, that he ought not to take 
upon himself the ostensible management of any change that 
might be proposed. His labors were too heavy and multi- 
farious to leave him time for more than a very general su- 
perintendence of the execution of any proposed alteration. 
He must commit the details to others, and yet the public 
opinion that the whole had his sanction, would often pre- 
vent the due canvassing of the measure while in progress, 
and when it was brought to a conclusion, the blame of all 
the defects discovered, when too late, would be thrown upon 
him, and his reputation, and consequently his utility, would 
be proportionably diminished. It was, therefore, better that 
such plans should be avowedly, as well as in fact, digested 
by a commission of sufficient leisure for the task, and not so 
distinguished by official dignity as to exalt their labors 
above criticism. Notwithstanding these reasons, which 
have certainly much force, lord Eldon did make some small 
contributions to the statute book, under the pressure of 
necessity or the conviction of obtaining some practical 
good. 

When attorney-general, he introduced a bill for putting 
down corresponding societies, to the success of which in 
fully attaining its object he afterwards adverted with much 
pleasure. ‘‘'That was my bill, the seditious were subdued 
by measures quorum pars magna fui.” In 1794 he framed 
the habeas corpus suspension bill for England and Scotland, 
to which delicate task a consummate knowledge of the 
Scottish law had rendered him singularly well adapted, and 
he subsequently drew with care and skill the requisite legis- 
lative measures for the suppression of the mutiny at the 
Nore. In 1805 the chancellor presented a bill to encourage 
the cultivation and planting of church, college, and hospital 
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lands, and labored day and night, according to his own 
declaration, to render the 43 Geo. 3, beneficial to the clergy. 
His remedial statute effected much practical benefit, and 
repealed the penalties given to informers by the act of Henry 
VIII. of whose oppressive vexations lord Eldon related an 
anecdote from his own experience. ‘‘ A case had come un- 
der his notice of a clergyman who went down to his living 
in the country, and found a handsome parsonage-house, 
much larger than he wanted, as he had no family. An 
attorney in the place with a large family was living in a 
small convenient house, which he proposed to exchange 
with the clergyman, and reside at his parsonage. At the 
end of twelve months, when the attorney was applied to for 
the difference of the rent, his answer was, —‘I owe you 
nothing; but you owe me that 110/. the amount of penalty 
for non-residence,’ which he actually sued for and recover- 
ed.’ We know not any case in which the cry of name! 
name! would have been more appropriate, for such a 
Volpone ought not to be robbed of his immortality. The 
vice-chancellor’s bill was framed under lord Eldon’s advice, 
on the spur of pressing necessity; he astonished the house 
of peers with the intelligence that of 278 appeals and writs 
of error then on the table, the last of them, according to the 
mode of hearing hitherto acted upon, could not be decided 
for eleven years from that time. The bankrupt laws, scat- 
tered over twenty-one long and wordy statutes, were sim- 
plified by Mr. Eden (lord Henley,) under the chancellor’s 
sanction and with his assistance, to a single act of 136 sec- 
tions. One of his last legislative measures before resigning 
the seals, was a biil for the improvement of the administra- 
tion of justice in the high court of chancery, founded on the 
report of the commissioners, and introduced into the house 
of commons by sir John Copley (lord Lyndhurst,) a mea- 
sure fraught with many well considered and practical 
amendments. Subsequently to his retirement he introduced 
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a bill to settle the law on the subject of Scotch divorces in 
the case of English marriages, and proved his skill as a 
draftsman in the improvement of several other legislative 
measures. So little founded in fact is the malicious waggery, 
that the only act he ever drew was one in 1813, which was 
called lord E:ldon’s act par excellence, to enable the chancellor 
to make serjeants in vacation, a measure which certainly 
partook of the mountain and mouse character. But not- 
withstanding these few official and extra official statutes, 
his legislative fame must rest rather on his preventive than 
active character. Ably seconded by lord Lauderdale, he 
watched both public and private bills with extreme jealousy 
in their progress through the house of lords, and thus per- 
formed an unostentatious but useful duty as hereditary 
councillor of the crown. He exercised a sort of royal veto 
on the crude schemes and ambitious theories of those dilet- 
tanti legislators, who, neither lawyers nor statesmen, would 
yet fain have exercised the functions of both. Nothing 
delighted the experienced old judge more than to point out 
the futility of some particular clause, or, in his own phrase, 
to drive a coach and six through some heavy bill as it 
plodded on in committee. ‘Thus, in the chimney sweepers’ 
regulation bill, he slily commented on the absurdity of in- 
flicting a penalty for employing any female, girl, or woman. 
“Now,” said he, ‘‘it would be difficult to find a female, who 
was not a girl or a woman.” A favorite scheme of lord 
Grosvenor’s, renewed by him session after session, lord 
Eldon denounced as one of the greatest legal curiosities ever 
exhibited in a house of parliament; ‘he would venture to 
assert that in the course of fifty centuries so much absolute 
nonsense would not be brought forward: such a farrago of 
miserable jargon never before defaced parliamentary parch- 
ment.’ With the assistance of the eccentric lord Stanhope, 
the chancellor did much to abolish the slovenly habit of 
harassing the house by the introduction of temporary bills. 














1843.] Life of Lord Eldon. 289 


He protested against the practice of passing acts for a short 
time, and renewing them successively for limited periods, a 
practice injurious to the independence of parliament, as it 
begot habits of inattention and carelessness. His discourage- 
ment of the growth of divorce bills checked a great and 
increasing evil, the correctness of his assertion being admit- 
ted, that nine out of ten cases of adultery which came into 
the courts below, or to that bar, were founded in the most 
infamous collusion, and that as the law stood, it was a farce 
and a mockery, as most of the cases were previously settled 
in some room in the city, and juries called upon to give ex- 
emplary damages, which were never paid, nor expected to 
be paid, to the injured husband. 

Lord Eldon’s opposition however included with too little 
discrimination good measures as well as bad, and was espe- 
cially directed against reforms or changes in the law. He 
brought an experience of fifty years, as barrister, judge, and 
chancellor to bear against the improvement of our jurispru- 
dence. When no other topic remained, he would have re- 
course to sophistry, would appeal to the compassionate 
feelings of his auditors, or invoke authorities. Against the 
limitation of actions’ bill, a most salutary statute, which 
swept away between fifty and sixty species of actions, his 
argument resolved itself into the lamentation, that profes- 
sional men, if these measures were carried, would have to 
begin their legal studies over again. ‘‘So numerous were 
the alterations contemplated with respect to landed property, 
that it would be soon necessary, when a gentleman went to 
amuse himself on his estate in the country, to take an expert 
solicitor or clever barrister with him to inspect his title- 
deeds, to ascertain the validity of his rights.” ‘To the ad- 
ministration of justice bill his objections were more specious, 
and involved a clear constitutional principle. He would 
not delegate to the judges a power parliament ought never 
to relinquish, that of legislation. He could not agree that 
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the rules made by the judges should five years hence have 
all the force and effect of law, and be to all intents and pur- 
poses the law. So again, when valid reasons against the 
principle of the bankruptcy court bill failed, the ex-chan- 
cellor appealed to past ages. ‘‘ He believed that the eminent 
persons, who had presided in the court of chancery the last 
one hundred and twenty years had entered on the discharge 
of their duties in that court with the firm determination to 
effect every improvement that could be effected in it, and as 
none of them had recommended, or proposed such a change 
as this, it was plain that it was not a species of change 
which they would be inclined to regard as an improvement.” 
But our surprise at these objections is slight compared to 
the regret, which we, and all admirers of lord Eldon, must 
ever feel, at his persevering negative on the abolition of the 
slave trade and the amelioration of our criminal laws. 
Against both these humane objects, worthy of a Christian 
legislature, the learned lord, misled by his regard for pro- 
perty and vested rights, exerted all his eloquence. We 
admire his firmness in rendering the house of lords a sort of 
floodgate against the torrent of legislation which was rush- 
ing too impetuously through the lower house, but cannot 
acquiesce in his reasons for attempting to roll back the tide 
of mercy and civilization. 

‘‘With respect,” he said, “to a state of slavery being 
contrary to the genius of the British constitution, I must say, 
my lords, that when I find this system of trading was fos- 
tered, encouraged, and almost instituted by the British 
constitution, and I might add, under the auspices too of so 
great a constitutional authority as my lord Somers, I should 
hesitate a long while before I ventured to say slavery was 
contrary to the genius of the British constitution. With 
respect to a state of slavery being contrary to the genius of 
the existing religion, when I recollect that a state of slavery 
had for centuries existed, that the legislature of this country 
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had encouraged it not oti!y by the countenance afforded to 
it by the laymen who have figured in the history of this 
country, but also by a bench of bishops, as learned, pious, 
and respectable, as that which their lordships now saw be- 
fore them, who must have known what was and was not 
contrary to the genius of the existing religion, I own I 
cannot easily bring myself to say that a system, which has 
heretofore received such a sanction, is so clearly contrary to 
the genius of the existing religion as some noble lords seem to 
think it.””. These doubts and scruples appeared to be rather 
increased than diminished by the tide of popular favor run- 
ning counter to them, and when the slave trade abolition 
bill was finally read in the house of lords in 1807, the voice 
of the chancellor was still loudly raised against it in pro- 
phetic denunciations of the future, and in appeals to 
authority. ‘‘If they consented to the slave trade on the 
coast of Africa, the application of the same principles would 
necessarily compel them to extend the abolition to the West 
India Islands. The slave trade had been sanctioned by 
parliaments, in which sat the wisest lawyers, the most learn- 
ed divines, and the most excellent statesmen.”’ He declared, 
that on this subject he had always differed from his illus- 
trious friend William Pitt. He adverted again to lord 
Somers and Mr. Locke, who did not think it wise or politic 
to oppose it. The slave trade went down, however, accord- 
ing to lord Brougham’s simile, with only sixteen commoners 
sticking in the shrouds, but with thirty-six peers, among 
whom were the late king (then duke of Clarence,) lords 
Westmoreland, Sidmouth, St. Vincent, and Hawkesbury. 
The gentle animadversions passed by Wilberforce on the 
timid and unwise policy of his distinguished friend do him 
credit. ‘The slave trade,’”’ he writes in his diary (1804) 
‘‘ was opened by the chancellor in a very threatening speech, 
because overrating property, and full of all moral blunders, 
yet amiable in some views. He showed himself to labor 
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with feelings as if he were the legitimate guardian of pro- 
perty.” ‘‘On the last occasion,” he writes to an acquaint- 
ance, “our old friend Eldon grieved me,” and notes down 
in his private memorandum, what must have been very 
true, “lord Eldon humiliating.” 

The attempted reforms of Romilly were, in like manner, 
perseveri.gly frowned down by the chancellor, under whose 
guidance the house of lords, year by year, too successfully 
resisted those safe and salutary reforms which tended to 
humanize our statute book. The offence of shop-lifting, he 
would argue, had increased enormously in the expectation 
of a bill for abolishing death for stealing to the amount of 
five shillings, in a shop, passing intoa law. ‘ Was it an 
encouragement or discouragement,’ he asked, ‘in the 
eyes of any man of common sense to commit a crime, that, 
instead of being hanged, if he committed it, he could, at the 
most, only be transported !”’ With grave and statesman- 
like displeasure, lord Grenville declared that such an argu- 
ment proceeded from the school of Draco, and, if worth 
anything, only came to this, that death should be the pen- 
alty of every transgression. But lord Eldon insisted that 
facts bore out his opinion, while he indignantly repelled the 
cruel corollary sought to be deduced from it. The judges, he 
said, having found that a great number of horses had been 
stolen, announced publicly, that on the next circuits they 
would leave every man for execution, who was found guilty 
of the crime of horse-stealing. Between that and the next 
circuit not one horse was stolen in all England. We doubt 
the fact, but not that the worthy judge implicitly believed 
it; for such stories are often circulated in favor of or against 
obnoxious systems, and readily find acceptance with believ- 
ers in the efficacy of terror. In a discussion on the large 
discretionary powers with which the judges were entrusted, 
lord Eldon, at the same time that he justified the discretion, 
related some interesting particulars of his own conduct as a 
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criminal judge. ‘I feel great doubt whether it is not more 
advisable to leave the law upon its present system and on 
its present method of submitting to the discretion of the 
judge to discriminate the different shades of offence. I think 
it would be unwise to divest a judge of the power which 
may be so often exercised with prudence and humanity. 
Within my own experience cases have occurred where, if 
the power was not vested in the judge, the greatest violence 
might have been done to the cause of justice and humanity. 
I will take the case of sheep-stealing. My lords, in the court 
in which I had the honor of once presiding as judge, I re- 
member a whole family of persons were indicted for steal- 
ing a single sheep. It was a case of peculiar hardship. 
These poor people were driven to the commission of a cap- 
ital crime by the pressing calls of hunger and famine: ex- 
hausted nature, no longer able to bear the restraint of hu- 
man laws, threw aside every consideration of honesty, and 
these unhappy wretches committed an offence which sub- 
jected them to a capital punishment. Now, my lords, no 
man living could say that this was a case where the judge 
should have no discretion. There is no man living who 
could go through such a trial without feeling that he would 
commit a greater crime than the unhappy wretches them- 
selves, if he permitted the law to take its course. But, my 
lords, I shall mention another case where the principle is 
applicable in the other way, I mean in the case of horse- 
stealing. I remember this remarkable case to have hap- 
pened during the short time I had the honor of holding that 
situation. A man was indicted for stealing a horse of the 
small value of five shillings, which he had sold for that sum 
toa horse butcher. The jury found him guilty, and you 
will perhaps be surprised to hear that for so trifling an of- 
fence I suffered the law to take its course. The punishment 
of death for this offence might appear extremely harsh, but, 
my lords, in this instance | was guided by the nature of the 





294 Life of Lord Eldon. [Jan. 


evidence in the course of the trial, the details of which I 
have now fresh upon my memory. It appeared, I think, 
that on the prisoner were found skeleton keys of all the 
turnpike gates within twenty miles of London, which he 
had manifestly procured for the purpose of carrying on the 
regular business of a horse-stealer. My lords, these are the 
difficulties that would constantly arise in the administration 
of a law which prescribed the particular species of punish- 
ment for a particular offence. While in the one case you 
would be acting with the greatest possible severity, you 
would in the other act with the greatest injustice.”’ 

But however much we may agree with the chancellor’s 
vindication of a large discretionary power being vested in 
the judges, it must be admitted that he allowed his timidity 
to subdue his judgment, and made his humane feelings an- 
cillary to his caution in withstanding all legislative attempts 
to mitigate the rigors of the penal code, even its punishment 
of fire and the scourge to women, and its nauseous penalties 
for high treason. He confessed that in early life he had felt 
a disposition to criticise parts of the criminal law before ob- 
servation and experience had matured his reason, but that 
since he had learned to listen to those great teachers in this 
important science, his ideas had greatly changed, and he 
had seen the wisdom of the principles and practice by which 
our criminal code was regulated ; a declaration which must 
sound strange to those who recollect the vast number of 
cases in which death has been since abolished with the al- 
most unanimous assent of philanthropic and prudent men, 
and who bear in mind that at the period of his making such 
an avowal fresh penal statutes were constantly promulgated 
after the receipt of the old play, ‘‘as bloody as might be.” 
But true to the last in his defence of property, he opposed 
the abolition of the punishment of death for forgery, con- 
tending that if the legislature remitted this dread penalty 
for such a deliberate offence, they would sacrifice to the cu- 
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pidity of the abandoned that property which it was their 
duty to protect. It was well said by a writer, who opposed 
his views on this question, that had he lived in the days of 
queen Elizabeth he would have used the rack according to 
the benevolent proviso of lord Burleigh, “as charitably as 
such a thing could be,”’ but that he would have been found 
voting and speaking against a motion for its disuse, so de- 
cided was the contrast between his feelings and his fears. 
And yet they would wholly misread his character, and do 
much injustice to his moral worth, who should attribute this 
yearning for the integrity of our crimnal code to any habit- 
ual indifference to human sufferings, or callousness of heart. 
The letter of the law was sanguinary, but no blame could 
be justly imputed to its administration. The chancellor 
might recommend his sovereign to suffer executions to take 
place more frequently than the boundless compassion of 
some modern legislators might approve ; but he never sanc- 
tioned the infliction of the last penalty without the most 
anxious care. No one could be more painfully solicitous to 
do justice, and, according to the law as it stood, to love 
mercy. He never went to the king with the recorder’s re- 
port in his hand, without having carefully read and made 
an abstract of every case. ‘To this humane diligence sir 
Robert Peel, when home secretary, bore the following con- 
clusive testimony: “it had fallen to his lot to send to the 
chancellor at the rising of his court to inform him that on 
the ensuing morning his majesty would receive the recor- 
der’s report, containing, probably, forty or fifty cases. On 
proceeding from the court of chancery the noble lord would, 
as was his uniform custom on such occasions, apply himself 
to the reading of each individual case, and abstract notes 
from all of them, and he had known more than one instance 
in which lord Eldon had commenced this labor in the eve- 
ning and had been found pursuing it at the rising of the 
next sun.” 
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The conscientious humanity and love of individual jus- 
tice, which dictated this extra-judicial toil, deserves the 
higher commendation, when we consider the multifarious 
duties which devolved upon him on quitting his court. 
According to the method established in his time of deciding 
appeals, the whole anxiety and care of a renewed hearing 
fell to his lot, the illustrious conscripts who sat with him 
being secured only for a single day; and if the appeal 
proved long and intricate it might, as was sarcastically ob- 
served, begin before an inexperienced youth of one-and- 
twenty, be continued by a general of horse, and ended by 
a yellow admiral. ‘Thus, in effect unassisted, he labored 
with unceasing and impartial diligence to revise his former 
judgments, and gave satisfaction even under the disadvan- 
tage of an unsatisfactory system. But in addition to the 
multiplied appeals there was opened a large expanse of 
parliamentary toils. The sittings of the house of lords had 
begun to extend late into four nights of the week, instead 
of the quiet, easy repose which former occupants of the 
woolsack had enjoyed when occasional debates of two or 
three hours on some important topic, during two or three 
months in the year, comprehended the light task of legis- 
lation. The length and frequency of their meetings on sub- 
jects of grave public interest, imposed on lord Eldon a more 
responsible duty than had fallen upon any of his predeces- 
sors. From these he never shrunk, even to the minutest 
particulars, and obeyed the standing orders with an exact 
fidelity, characteristic of the man. The powers and func- 
tions of speaker of the house of lords, though far inferior 
in importance to those of speaker of the lower house, found 
in him an excellent representative. He delivered the thanks 
of the house with great dignity to the duke of Wellington, 
and, standing covered, expressed in language befitting the 
president of the assembled peers, the honors due to the 
baron, viscount, earl, and duke, who then for the first time 
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in the history of the peerage, took his seat with these accu- 
mulated dignities. His address of congratulation to lord 
Exmouth was also felicitous for its propriety and grace. 
His vigilance in preserving inviolate all the orders of the 
house was most exemplary, as might have been anticipated. 
He would not allow a petition to lie on the table which 
prayed their lordships to give some bill a cool and deliber- 
ate discussion, as it contained an impertinent insinuation. 
When the late king, then duke of Clarence, persisted in put- 
ting irregular questions, the chancellor, undeterred by the 
rank of the offender, left the woolsack to make a solemn 
protest against questions and conversations inconsistent with 
the regularity of their proceedings. The duke having after- 
wards taxed the chancellor himself with violating the or- 
ders of the house, in addressing the lords more than once in 
the same debate, lord Eldon displayed such vivid emotion 
and concern, that the prince of Wales immediately rose and 
tendered a handsome apology to sooth his wounded feelings. 
His indignation at a breach of order was sometimes express- 
ed in terms too great for the occasion, as when he declared 
that, in the course of thirty years’ experience, he had never 
witnessed anything so monstrous and disorderly as the pro- 
duction of a newspaper in the house. ‘'e would now and 
then declare his anxiety to preserve the tone of debate and 
decorum of proceedings in a way calculated to provoke mer- 
riment among the younger members. “He (lord Eldon) 
would not consent to remain ten minutes longer in his sit- 
uation if the house decided a certain point against which 
he was declaiming to be in order.”” When the duke of Sus- 
sex put some questions to lord Liverpool, with regard to the 
elopement of the princess Charlotte, and the prime minister 
had declined to satisfy his curiosity, the chancellor rose to 
tell his noble friend, that if he had answered the first of 
these questions, he would never have conversed with him 
again. The following daring breach of privilege was open- 
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ed by him to the house with a pathetic gravity, which it 
required all the respect due to his character and station not 
to treat asa burlesque. There was a standing order that 
strangers should not be permitted to appear below the bar. 
“The officer of their lordships’ house had thought proper 
to discharge the order, and permitted them to appear, under 
certain restrictions, without sticks or umbrellas. A person 
presenting himself for admittance had been desired to leave 
his umbrella behind, which he did, and which was after- 
wards taken away. ‘That person had thought proper to 
bring an action against the officer of the house to recover 
the value of the umbrella, and had taken upon himself — the 
audacious leveller — to serve him with process in their lord- 
ships’ house.” ‘The most submissive apology and with- 
drawal of all proceedings of course succeeded. When in 
the course of a debate on one of the vice-admiralty courts, 
lord Suffolk showed a procter’s bill, opening it and laying it 
along the floor to a length of apparently twenty feet, lord 
Eldon expressed his deep regret that a member of that high 
assembly should introduce a species of mummery never 
before witnessed in those walls. Long after resigning the 
seals, when the woolsack was occupied by a more volatile 
chancellor, the venerable peer, in the course of the discus- 
sion on the Plurality of Benefices Bill, called their lordships’ 
attention to the fact, that during the debate on such an im- 
portant measure the lord chancellor was absent from the 
woolsack without the plea of indisposition. He could state, 
without fear of contradiction, that three high chancellors 
had never been absent without an explanation of the cause. 
‘The speaker was never absent without stating to the deputy 
speaker that he was to be absent, and the reason for that 
absence. An apology was in consequence tendered, but on 
a repetition of the offence this vigilant champion for the 
standing orders again renewed his censure, and fastened the 
fugitive to his seat. Lord Brougham having alleged the 
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evening sittings in his court as an excuse, and stated that 
in another week he should have got through the whole of 
the business in his court, the ex-chancellor would not accept 
his justification. The paramount duty of the chancellor 
was to be in his place in that house during their lordships’ 
sittings, and not to be employed elsewhere. For these re- 
bukes lord Brougham afterwards took a pleasant revenge. 
A preliminary debate having taken place on the Reform Bill 
without any substantive motion, and a succession of noble 
speakers having exhausted their invectives on the scheme, 
lord Eldon rose, and took great shame to himself after thirty 
years’ experience, for not having sooner risen to order. He 
took shame to himself, he repeated, for not having sooner 
risen. Lord Brougham sneered at the old peer’s convenient 
discovery. ‘Not till he had listened to every single argu- 
ment against the bill, did he discover the disorder. Sincea 
quarter to six, it appeared, they were acting thus disorderly, 
and now a light broke in upon them, and the learned lord 
cried out, Gods ! how disorderly we have all been these two 
hours ; let us be so no longer, let us amend, and not sanction 
the irregular discussion, no not two minutes longer. It 
would appear that they had during these two hours of ob- 
livion of the usages of parliament, for which the noble and 
learned lord had so mournfully reproached himself, exhaust- 
ed all their disorderliness, and that therefore they could not 
for the souls of them continue so for a short time longer.” 
We may smile at this apparently dexterous call for order, 
and readily admit that lord Eldon, like speaker Onslow, was 
sometimes laughed at for his particularity, but the strict ob- 
servance of rules and orders depends mainly on minute at- 
tention to trifles, and neither of these great speakers would 
have had such honorable mention from posterity, had they 
not been rigid guardians of the most exact decorum. The 
office of speaker in the upper house is clothed with few of 
those prerogatives which accident and the pressure of busi- 
20* 
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ness have enabled speakers of the house of commons in 
progress of time to assume; but it has one advantage, of 
which lord Eldon freely availed himself. 'The speaker is 
not only required not to decline, but expected to take a part, 
and a prominent part, in the debates. 

As a debater among his brother peers, lord Eldon, during 
his twenty-five years’ continuance in office, exercised even 
a greater sway than might have been deemed extrinsically 
due to his character and station. Oratory was not his forte, 
but in the upper house he was always listened to with 
marked attention, and would often silence opponents, though 
he might not convince them, with his arguments of calm and 
persuasive wisdom. His gentle temperament had too much 
fine silver mixed with it for the alloy of the house of com- 
mons — the derisive cheers — the not encouraging ‘‘ hear,” 
—the fierce agonistic personal contests, had wholly un- 
nerved Mr. Scott, and sometimes appalled the intrepidity of 
the attorney general. But in the comparatively small and 
aristocratic assembly to which he was ushered on being ap- 
pointed a judge, within whose quiet precincts, sacred from 
the profane vulgar, two lay peers and one spiritual peer are 
sufficient to constitute a house, where the discussion fre- 
quently assumes a colloquial character, and is almost inva- 
riably distinguished by perfect order and decorum “to audi- 
ence meet,” ‘‘ of grave and reverend seigniors,”’ their speaker 
was wont with ease to himself, and without premeditation, 
to deliver his sweet and honeyed sentences, to tell the pleas- 
ant story, relate some professional anecdote or joke, just 
good enough to provoke a smile, and on graver occasions, 
to draw from his stores of learning and experience, to in- 
form, admonish, guide. His utterance in the commons had 
been considered slow and somewhat embarrassed ; he had 
there, and in court, a nervous trick of stroking his chin, as 
if to quicken the words that came reluctantly, and not trip- 
pingly, to the tongue. But these defects had wholly disap- 
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peared in the house of lords, where his style and delivery 
were compared for excellence to lord Camden’s — little raised 
above the tone of private conversation, who seemed to be 
arguing with a friend rather than contending with an ene- 
my; it was the “ mitis sapientia Loelii.” He would some- 
times advance a proposition that had almost the force of 
paradox, and indulge in a sophistical sorites. For example, 
“the Habeas Corpus Act would have caused the greatest 
danger to the constitution, if parliament could not control 
parliament; if what was then enacted could not, on certain 
emergencies, be suspended :” and again, with regard to the 
meeting at Peterborough, ‘‘ when he read in his law books 
that numbers constituted force, and force terror, and terror 
illegality, he felt that no one could say the Manchester 
meeting was not an illegal one.” His terse saying, that the 
union of church and state was not to make the church po- 
litical, but the state religious, has become proverbial for its 
felicity ;—— the text and motto to an important truth and a 
most salutary doctrine. 

Of his dexterity in debate, lord Eldon gave a remarkable 
instance in defending a privilege peculiar to the house of 
lords, that of voting by proxy, when, owing to a particular 
combination of circumstances, in a discussion on the Re- 
gency question, it chanced to be warmly impugned. “It 
had lately,” he said, “ become the fashion to talk of this as 
an absurdity, that, what had been agreed to by a majority 
in a committee should be reversed, on the house being re- 
sumed, by a majority the other way, through the means of 
proxies. He should only say in answer, that the right of 
the lords to vote by proxy had been proved by the constant 
usage of parliament, and that it was no argument against 
a right or a privilege, to urge that it might be abused. It 
might happen, — he was confident it had not hitherto oc- 
curred, — that when a debate had been going on from five 
o’clock, a peer might come in at two or three in the morn- 
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ing, and give his vote, although knowing nothing of the 
subject under discussion. It might also occur at some future 
period — he was sure it had never happened — that a peer 
might come in at the end of a judicial business, and give 
his vote, although he had not heard the arguments, and was 
ignorant of the point at issue. Was it however to be argued, 
that because these abuses might exist, that therefore any re- 
strictions were to be placed on the votes of noble lords pres- 
ent? The same argument applied to proxies. In whatever 
way the vote by proxy was to be considered, if as a privi- 
lege, there was no reason why their lordships should relin- 
quish it; and, if as a duty, it ought to continue to be exer- 
cised.’’ Having proposed four resolutions in favor of prox- 
ies, he was opposed, with more than his wonted flightiness 
and indecorum, by lord Stanhope, who thus gave his learn- 
ed antagonist, in reply, the advantage of the pointed sarcasm, 
that, ‘after the speech they had just heard, it would be for 
their lordships to consider, whether it would not be better, 
consulting the dignity of that house, and the decorum of 
their proceedings, to vote always rather by proxy than in 
person.” The division proved how nicely balanced the par- 
ties were, and how opportune for his friends was the chan- 
cellor’s interposition. ‘There voted for his resolutions, con- 
tents, present 68, proxies 27 —95; not content 67, proxies 
26—93. A bare majority of a single peer and a single 
proxy. 

So great was the change produced by place and circum- 
stances, that lord Eldon often singled out in debate and 
overthrew his former antagonists, at the bar, Ellenborough 
and Erskine. He had recommended Mr. Law to the office 
of attorney-general, but their tempers and ways of thinking 
were too different to allow much personal friendship. The 
chief justice, unaccustomed to control his feelings, and im- 
patient of contradiction, would sometimes express himself 
in terms of turbulent freedom, especially when he saw, or 
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fancied that he saw, an attempt at injustice. The capture 
of the Danish fleet was one of the themes on which he de- 
claimed with the violence of a demagogue rather than the 
tone and temper of a senator. ‘To the ponderous acrimony 
and high-toned declamation of the learned judge, lord Eldon 
applied, on quitting the woolsack, a rebuke equally grave 
and dignified. ‘‘ He would take the liberty of expressing 
his sentiments in the same decisive tone as the learned lord, 
and say, that so far from feeling himself dishonored as an 
Englishman by the expedition against Copenhagen, he 
should have felt himself dishonored, if under all the cir- 
cumstances he had hesitated to concur with his colleagues 
in advising the expedition.” Lord Ellenborough having 
said that it was very convenient for the country to appro- 
priate to itself the property, which another who had the 
right to it was possessed of — that it was a sort of doctrine 
he was so much in the habit of hearing at the Old Bailey 
that he could not avoid expressing himself with some 
warmth; the chancellor pointedly retorted, — ‘‘ the country 
would feel this great national question ought not to be de- 
cided altogether by the ordinary rules which governed de- 
cisions at the Old Bailey; but at all events he should hope 
if his noble and learned friend were reprobating the princi- 
ple before a jury at the Old Bailey, he would not forget when 
he stated his opinion to detail the evidence on which that 
opinion was founded.” 

With the volatile ex-chancellor, his good humored suc- 
cessor would often play at tricks of fence, using friendly 
foils and not ‘‘ unbated swords,” but in the trial of skill to 
prove which was best master of his weapon he sometimes 
drew blood. Lord Erskine used to dwell with self-compla- 
cency on those scenes of his early triumphs, the state trials, 
and loved to inform the lords how the grateful multitude 
drew him home every night in his chariot. One evening 
lord Eldon broke the charm of this favorite narrative, by 
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mischievously suggesting that his friend forgot to mention 
that, on the last occasion when the mob took the horses out 
of his carriage, they forgot to bring them back. ‘The man- 
ner in which he foiled a more ambitious effort of his clever 
rival was still more amusing. ‘This consummate actor on 
his proper stage, where he had gained and deserved univer- 
sal approbation, when driven in a state of splendid exile to 
the house of lords, seemed to dwindle beneath his former 
stature, to shrink within himself, and, in the absence of a 
favorable audience, to lose with self-confidence and the con- 
sciousness of sympathy all the magic of his oratorical power. 
On the occasion of the Seditious Meetings Bill, caused by the 
tumults of 1817, he delivered with visible effort a rhetorical 
effusion, of which the labor was more conspicuous than the 
success. “If the author of this bill had the government of 
the seasons, the elements of fire, water, and air would no 
longer have their immemorial liberties. To fire they would 
say, you are an excellent servant, most beneficial when un- 
der due discipline, but most dangerous when left unre- 
strained ; you may therefore continue to blaze in our kitch- 
ens and our chambers, but you shall no longer descend from 
heaven with electric flashes. To air they would say, if you 
should presume to blight our fruit trees, or destroy our har- 
vests, you shall be driven back to your caverns by a single 
justice of the peace!’ We need not pursue farther these 
figurative spirits of the rhetorician, which, out of keeping 
with the time, place, and subject, were effectually laid amid 
the laughter of the house by the chancellor’s good-humored 
reply. ‘‘ A noble lord on the preceding night had moved an 
amendment with respect to lectures on physical science. 
He supposed it was to this they were indebted for the learn- 
ed dissertation they had heard upon fire, water, and air. 
His learned friend had spoken of controlling these elements 
as if they had been living within the jurisdiction of this 
country, as British subjects, and liable to be regulated by 
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acts of parliament; as a member of their lordships’ house 
he wished they were subject to their jurisdiction, for there 
was a fire in the house, which, whether it operated on the 
constitution of the country or not, certainly often operated 
on his constitution and that of others in no very favorable 
way; and if they could restrain the mischievous effects of 
that fire by any clause in an act of parliament, their lord- 
ships would do a great deal of good to themselves. So with 
respect to air, it was a great misfortune that it was not a 
British subject within their lordships’ jurisdiction, for then 
out of regard to a most respectable friend of his then pres- 
ent, the clerk at the table, who found himself so ill at ease 
when the windows were open, he was sure their lordships 
would be very glad to put the air under some regulation and 
to leave no parliamentary means untried of shutting out the 
intruder, As to water he believed neither their lordships in 
general, nor his noble and learned friend in particular, had 
much to do with it; but he really could not believe that his 
learned friend was very serious in his opposition to the bill, 
when he considered that so great a portion of his speech 
was made up of long quotations from the philosophical the- 
ories of Mr. Burke, and those whimsical observations about 
fire, air, and water.” 

The most elaborate specimen of lord Eldon’s oratory in 
the lords was his printed speech on the queen’s trial, in 1821, 
in which he discussed the details of evidence tending to 
criminate and convict that unhappy personage with singu- 
lar shrewdness. ‘The peroration is entitled to high praise 
for its spirit of calm fortitude and appropriate dignity. ‘‘One 
word more, my lords, and I have done; as to what has pass- 
ed or is passing out of doors I will take no notice of it, for 
I am not supposed to hear or to know anything about it; 
only this I will say, that, whatever has happened, or what- 
ever may happen, I will perform my duty here. But in the 
course of this solemn inquiry your lordships have heard 
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from the bar of this house what I was very sory to hear, 
and what I believe was never before addressed to a court of 
justice. Something like a threat was held out to your lord- 
ships, that if you passed judgment against the queen, you 
never would have the power of passing another judgment. 
I do not profess to use the words of the speaker, but the 
impression is distinct upon my mind. My lords, however 
that may be, I will take upon myself to declare that an ad- 
dress of such a nature, such an address of intimidation to 
any court of justice has never until this hour been deemed 
consistent with the duty of an advocate, and that such an 
address, whether an advocate has a right to make it or not, 
ought to have no effect whatever on your lordships. You 
stand here as the great and acknowledged protectors of the 
liberties, the character, the honor, and the lives of your fel- 
low subjects, and you cannot discharge that high trust a 
moment longer than while you can say to one another, and 
for myself, if | had not a moment longer to live I would say 
to you, ‘be just and fear not!’ My lords, I know the peo- 
ple of this country, I am sure that if your lordships do your 
duty to them by preserving their liberties and the constitu- 
tion which has been handed down to you from your ances- 
tors, the time is not far distant when they will do their duty 
to you; when they will acknowledge that those who are 
invested with the great judicial functions of the state ought 
firmly to meet all the reproaches to which the faithful per- 
formances of those functions may expose them —to court 
no popularity, to do their duty, and to leave the consequence 
to the wisdom and justice of God.”’ He declared that he 
had entered on this grave, judicial, and legislative proceed- 
ing, a source of deep anxiety to the chancellor both for pub- 
lic and private reasons, in the spirit so well described by an 
eminent English judge, who had made a covenant with God 
and himself, that neither affection nor any other undue prin- 
ciple should ever make him swerve from the strict line of 
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duty. It was sought to embarrass him on her majesty’s 
landing, by confiding to his care a petition which she wish- 
ed to be presented to the house of lords, but he at once de- 
clined the task, saying, that it appeared to him better that 
it should be presented by any other noble lord than himself. 
He added, using a characteristic figure of speech, that no 
feeling of disrespect to the illustrious person had influenced 
his conduct: he was ready to declare in the face of the 
whole world, that he would rather suffer death than admit 
any abatement of the principle that a person accused is not 
therefore to be considered guilty. In the discussions that 
suddenly arose on novel points of evidence lord Eldon dis- 
played singular acumen, and conducted the trial (for into 
such the Bill of Pains and Penalties resolved itself) with 
dignified firmness, but perfect equanimity. Having, through 
mistake of his meaning, interposed when a counsel was 
speaking, he at once apologized, observing, that no man 
who acted as a judge could expect to be treated with respect 
unless he showed respect to others. ‘‘ He, therefore, thought 
it right to state, that having found that he had misunder- 
stood the object of Mr. Williams, he was sorry that he had 
interrupted him.’’ But though courteous he would check 
the least attempt at imposition, and keep even Mr. Broug- 
ham in order, —a feat almost as difficult as holding quick- 
silver fast in the hand. ‘That advocate having requested 
permission to comment on the evidence for the crown, and 





then adjourn the defendant's case, was informed by the 
chancellor that such a course could not be permitted. He 
complained of what he was pleased to call his unprecedent- 
ed situation, and asked the delay of a day to come to a 
resolution. The chancellor replied, — “ your lordships have 
placed the counsel in that very situation which is the situ- 
ation of counsel in all proceedings in all courts. . I appre- 
hend, however, that you will undoubtedly feel it perfectly 
reasonable to accede to his request.’”’ The weight of testi- 
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mony to the queen’s guilt appeared so overwhelming as to 
compel the declaration from lord Eldon, that no man had 
ever been guilty of more cruelty and injustice than he had 
been in acting upon the evidence in divorce causes, if the 
evidence on the table was not sufficient ; and, however party 
violence might affect to disbelieve it, the declaration could 
not but give him pain. He had formerly united with Can- 
ning and Perceval in offering confidential advice to that un- 
happy personage, then princess of Wales, and had been a 
favorite guest when she resided at Blackheath. The right- 
hand seat at the dinner table was always reserved for the 
ex-chancellor, whose conversation had sufficient festive gai- 
ety to delight the vivacious foreigner. And though many 
long years of absence, travel, and defilement had intervened 
to throw a deep and dark shadow over the object of his 
faithful councils, the past could not wholly be forgotten. He 
betrayed no confidence, and abstained from all personal ac- 
rimony, but he had a duty to perform to his sovereign, from 
which he could not and did not shrink. That he truckled 
to the private resentment of George IV. to preserve his oflice 
was a calumny loudly urged and reiterated by faction, but 
unjust. He had previously requested permission to resign, 
and held the seals some years longer at the importunate desire 
of the court, and entreaties of his colleagues. At the very 
time the walls of St. Stephen’s rang with complaints of his 
determination to retain office to his dying day, and then 
transmit it as a legacy to some chosen successor, he had 
sought an interview with the monarch, and offered to retire. 

The shibboleth of his policy was attachment to the estab- 
lished church. On the death of lord Londonderry his jeal- 
ous fears for its safety had been quickened by the elevation 
of Mr. Canning, the most high-minded and powerful advo- 
cate for Roman catholic emancipation, to the post of foreign 
secretary ; and nothing but a conviction that the king, the 
prime minister, a majority in the cabinet, and the house of 
lords, were firm against concession, could have induced him 
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to unite with that enterprising minister. Never had the 
church in her relations with the state a more stanch and 
zealous defender. Against the private and publicly express- 
ed opinion of lord Liverpool, he resisted successfully the 
first of a long series of concessions to dissent, the Unitarian 
Marriage Bill. ‘It was asin at common law,” he asserted, 
‘“‘to deny the divinity of Christ; and if so, their lordships 
should begin with repealing the common law, and not with 
passing an act of parliament in the teeth of it.” In conse- 
quence of these and other stringent remarks, he received a 
sermon preached by a minister before an unitarian congre- 
gation, in which the first words were, ‘the lord chancellor 
asks what is an unitarian!’’ ‘The sermon, he declared, 
though it had this singular commencement, was a very good 
one, as far as he could understand subjects of that nature. 
But he still persisted in his question, was an unitarian a 
person who denied the divinity of our Saviour? He should 
be exceedingly glad to get a definition. What was objected 
to in the marriage ceremony was, the mention of the god- 
head under the name of the Father, the Son, and the Holy 
Ghost, when the clergyman at the end of the ceremony 
prayed the blessing of God upon the man and wife. ‘The 
calling upon God to bless them under the terms of the Fa- 
ther, Son, and Holy Ghost, was what these persons deemed 
so great a hardship. Every christian of common honesty 
and integrity, when he said ‘God bless you,’ meant the god- 
head in its general acceptation. It was on such grounds 
their lordships were called upon to make a law, not for the 
benefit of dissenters of other denominations, but for this 
particular class of dissenters, which, according to all the 
evidence of history, held doctrines of a more offensive de- 
scription than any other class.’ Notwithstanding his ear- 
nestly urged objections, the chancellor found himself in a 
minority, fifty-four to sixty-one, and though the bill eventu- 
ally failed that session, he saw with alarm that the period 
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of its becoming a law was not remote. When, in rapid suc- 
cession, the duke of York and lord Liverpool passed away, 
and Mr. Canning kissed hands as premier, lord Eldon per- 
ceived the time was come for resigning. He could not as- 
sist in undermining the bulwarks of the church; the new 
first lord of the treasury was equally incapable of treachery : 
but they differed altogether in their ideas of what were bul- 
warks, and what the one would have resisted, the other in- 
sisted on preserving for security to that church, which they 
both loved and valued. Lord Eldon resigned the seals in 
March, 1827. His retirement from office was soothed by 
the regrets of the king, — who presented his faithful chan- 
cellor with a splendid silver vase, richly embossed with 
classical illustrations, — the respect of the people, and the 
acknowledgments of the generous prime minister, that, how- 
ever much concert might be imputed to others, his conduct 
had been without reproach. When most indignant at some 
of his late colleagues, Mr. Canning declared in the house of 
commons that it was bare justice to lord Eldon to say, that 
his conduct was that of a man of the highest feelings of 
honor, and throughout it had been above all exception. 
The danger which he had long foreboded came at length, 
but not from the quarter that he had looked for it. The 
dreaded Canning died in five months after his resignation. 
When that gallant spirit was at rest, and an imbecile admin- 
istration —a body without the soul — had given way to the 
duke of Wellington, it was naturally expected that, having 
quitted office with his late colleagues, lord Eldon would 
have returned to the cabinet with them, though not in the 
same situation. We have reason for believing that he would 
have accepted the post of president of the council, or privy 
seal, offices that did not impose any onerous duty, but these 
posts of dignified repose were reserved for younger, not 
better, peers, and being deemed invalided, he had not even 
the opportunity of refusing. His presence would have 
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checked ministers in their downward path of concession on 
all ecclesiastical matters, but might possibly have retarded 
some beneficial changes, and have interfered with several 
salutary legal reforms. Early in the session he found him- 
self, for the first time in his political life, in active opposition 
to the leading measure of a tory government acting upon 
whig principles. Defeated in their opposition to the repeal 
of the test and corporation acts by a majority of the com- 
mons, government adopted the scheme, and took it up in 
the lords with the fondness for a sudden favorite. Greatly 
to the surprise of lord Eldon, he heard the repeal advocated 
by several of the prelates of the church. ‘‘ Much as he had 
heard,” he said, ‘‘of the march of mind, he never expected 
to see it march into their lordships’ house with the duke of 
Wellington and the bishops consenting parties. For my 
part,” concluded the stout-hearted old peer, ‘‘I will not give 
up the church; let that be the work of others — whether 
within or without the church I care not.” He labored man- 
fully in committee to add some additional restricting clauses, 
and, when he had failed in all, recorded his deliberate pro- 
test. ‘‘He solemnly said to the test act repeal bill mot con- 
tent from his heart and soul. He could not consent to give 
up the constitution, as well as church establishment, to the 
extent the present bill proposed. He could not do this. It 
must be the work of others. Be they within or without the 
church, it mattered not to him. If every man in that house 
supported the bill, he alone would go below the bar and 
vote against it. He did not praise the church for their 
abstinence from petitions. If restless activity on the one 
side was only to be met by dormant apathy on the other, 
let the consequences rest upon them, and not upon him.” 
The years which followed this first inroad were marked 
by constantly recurring aggressions on the church of Eng- 
land; one session it was sought to dissociate the church es- 
tablished by law from the state, and in the next to dissever 
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protestantism at large. As one blow rapidly succeeded 
another, like the strokes of an active woodsman, lord Eldon 
might be compared to the ancient Druid defending his con- 
secrated grove; or, to apply a classical description of Virgil, 
he resembled some very old laurel tree protecting the once 
mighty altar in its hour of exposure, 

‘* Edibus in mediis nudoque sub etheris axe 


Ingens ara fuit, juxtaque veterrima laurus 
Incumbens are, atque umbra complexa Penates.” 


In 1829, seconded by a large proportion of the people of 
England, he struggled with the strength of despair against 
the unconditional grant of Roman Catholic emancipation. 
His early, matured, and late opinions, which he always 
maintained in private as in public, were, that the admission 
of Roman Catholics into parliament would be unobjection- 
able, provided sufficient protection could be given against 
their attacks on the establishment, and though he confessed 
he could not himself imagine or divine any plan for effect- 
ing this, he conceived it not impossible that others might be 
more successful. A circumstance which occurred when he 
was attorney-general had made an indelible impression on 
his mind, and strengthened the surmise to conviction, that 
the declarations of men ‘‘ who paltered with us in a double 
sense,”’ were not to be trusted. By the act of 1793, any 
Roman catholic admitted to office was made to swear, ‘I 
will not exercise any privilege to which I am or may be- 
come entitled, to disturb and weaken the protestant religion 
and protestant government in this kingdom.” ‘The signifi- 
cation of this oath turned on the word “and.” By a 
jesuitical interpretation it was conveyed to the Roman 
catholics of Ireland, that, except they disturbed as well as 
weakened, they did not break their oath; and that, though 


? 


they might not weaken by means of disturbing, they might 
conscientiously and safely weaken by any other means. 
We cannot wonder after this that he should deem the safe- 
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guards of 1829 wholly fallacious, as indeed they were, and 
altogether insecure. He presented between nine hundred 
and one thousand petitions against that destructive scheme, 
one in particular signed by one hundred thousand resident 
householders of London and Middlesex, and another from 
Liverpool so large that a porter could with difficulty bear 
the immense roll of parchment on his shoulders to the table 
of the house. In enforcing the prayer of these petitions, the 
old peer displayed all his former spirit and address. Having 
declared that he had received one signed by a number of 
ladies, and expressed his intention to search the journals to 
ascertain whether such a petition were regular, lord King 
inquired with a malicious quip, whether they were very old 
ladies. Lord Eldon retorted that he knew many old women 
who had more good sense and more upright feeling than the 
descendants of some chancellors. 

In the debate on the second reading, which lasted three 
nights, two of the most eloquent advocates for emancipation, 
earl Grey and lord Plunkett, reserved themselves avowedly 
with the intention of answering the ex-chancellor. He spoke 
with less than his usual animation on such an inspiriting 
theme, and evidently shrunk from the encounter. A few 
days afterwards in committee he confessed with much frank- 
ness that he did not like to oppose himself, under the influ- 
ence of a teasing gout, to the formidable alliance which was 
formed by those who took different views on the subject, and 
illustrated his prudence by the following anecdote : —~ “I was 
once at Buxton with my venerable friend lord Thurlow, 
who went there for the benefit of the waters. I called on 
him one evening at the inn where he was sitting, when he 
told me that he had heard there were six or eight persons in 
the house who meant to have a dash at the ex-chancellor in 
the bath next morning. I asked him what course he in- 
tended to take, and he replied prudently that he meant to 
keep out of the way. The misfortune is, I have not been 
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able to keep out of the way of those who have been anxious 
to have a dash at me.”’ But though averse to the combat 
in solemn debate with younger rhetoricians, the venerable 
peer spoke some home truths in committee more effective 
than the best rounded periods of eloquence. He declared 
that, if religion had nothing to do with politics, the present 
reigning family had no right to occupy the throne, and as- 
serted that the people of England could never find a solid 
security for their liberties in excluding a papist from the 
throne, but surrounding a protestant king with popish ad- 
visers. He would tolerate, but not encourage, much less 
do anything to establish, religious error; and in his wrath 
at the general tergiversations which prevailed, spared neither 
the trimming prelate nor the recreant lawyer. In this spirit 
he expressed his utter amazement at hearing a prelate state 
that the coronation oath was not binding on the king in his 
legislative capacity. If so, no oath was of any use. On 
lord Lyndhurst mentioning, in the course of his argument, 
that Roman catholics sat in parliament under our protestant 
government, lord Eldon interrupted him with the sarcastic 
question, ‘ Did the noble and learned lord know that last 
year?” and when the chancellor coolly replied, that he did 
not, but that he had prosecuted his studies since, his pre- 
decessor explained in a tone of banter fully justified by the 
provocation, ‘‘I can very well see that a protestant lord 
chancellor may be very much under the influence of a pow- 
erful prime minister.”’ 

In his last address on the third reading he said, with 
solemn energy, ‘‘I would rather hear that I was not to exist 
to-morrow morning than awake to the reflection that I had 
consented to an act which had stamped me as a violater of 
my sacred oath, as a traitor to my church, and a traitor to 
the constitution.” Having failed in alarming the king by a 
private interview at Windsor to exercise his veto, though he 
abhorred the measure as much as his faithful councillor, 
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and the startling majority of one hundred and nine having 
sealed its fate in the lords, he bade the house farewell in a 
moment of despair, and expressed his sorrowing conviction 
that the sun of England had set. 

Much idle merriment has been wasted on this strong figu- 
rative phrase, and puerile triumph evinced, that the seasons 
here should have experienced no perceptible change. ‘The 
leading advocates for the measure — who prophesied that 
the grant of emancipation would be like oil poured on the 
troubled waters and prevent all further agitation, that it 
would strengthen the church in Ireland, that it would save 
that country fifty thousand bayonets, that all would be 
henceforth harmony and peace, (these and similar pro- 
phecies were braved by the orators for concession,) and 
who laughed at the notion of danger to the church from 
some half-dozen Roman catholics, the maximum number 
likely to stray into the house —are surely disqualified from 
sitting in judgment on lord Eldon. When we recollect 
what has been attempted and what accomplished in the 
space of ten years—ten protestant bishops cashiered, to 
apply a military metaphor to a church strictly militant — 
one-fourth of the revenues of that church confiscated and 
the remainder threatened — sixty Roman catholic members 
voting for the abolition of church-rates — every social insti- 
tution tampered with; when we behold a people without 
confidence, and a government without power, domestic in- 
security, colonia] insurrection and foreign dishonor, we may 
be excused for thinking that the light has been dimmed in 
our political horizon, and, if the sun of England has not set, 
that it has been in eclipse. 

Through the schism made by this fatal gift of uncondi- 
tional emancipation issued the reform bill. The aged peer, 
though no longer sustained by the people, hastened back to 
his place in parliament to withstand the popular delusion 
with as much spirit as when thousands had been shouting 
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encouragement. ‘‘His thoughts,” he said, ‘‘ were how to 
serve, not how to please, his countrymen, and so that he 
acted for them, he did not greatly care whether or not he 
acted with them.” When taunted with returning to the 
house which he had threatened to quit for ever, he made 
this mild and memorable reply, “I certainly thought that 
was the last opportunity I should have of addressing your 
lordships. I felt myself called upon by a sense of duty 
which I could not resist from the moment when my sove- 
reign called me to a seat in this house, as long as my strength 
permitted me, to offer myself and my opinions to the suffrages 
and approbation, or to the dissent and reprobation of my 
fellow-subjects, and to them I boldly appeal after the delirium 
of this day shall have passed away.” 

Though his impressive warnings were too slightly heed- 
ed, lord Eldon, the Nestor of the house in age, and the 
Scevola of his profession in experience, still persisted for a 
few years subsequent to the passing of the reform bill in 
urging appeals upon the assembled peers against a too facile 
compliance with popular demands, or any surrender of their 
undoubted privileges. ‘‘ The high in rank,” he said, “ the 
high in mind, the high in opulence, ought to unite in secur- 
ing the independent powers of the house of lords.’ He 
denounced with patriotic firmness the unconstitutional 
scheme, which a majority of the Grey cabinet had advo- 
cated to their shame, of sifting the expression of opinion in 
that branch of the legislature by a large creation of uni- 
lateral peers. 

‘He would fearlessly affirm that any of the acts of James 
the second were as excusable as would be the act of that 
monarch, who should give his sanction to such a measure.”’ 
A bold but memorable declaration. ‘‘ His life,’’ he declared, 
“was of little value, and his property might be transferred 
to fructify in the pocket of some otherwise pennyless finan- 
cier. He could not think with satisfaction on the effect of 
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a system which might send the sovereign of a country 
abroad to provide for himself as a teacher of music, or 
mathematics, and import him back as a citizen king. 
Bred as he had been in loyalty, living under the law, and 
revering the constitution of his country, now that he had 
arrived at the age of eighty he would solemnly declare that 
he would rather die*in his place than not state, that the 
proposition that the peers of England had no interest in 
these popular questions, was the most absurd one that had 
ever been propounded there or elsewhere. He would not 
belie every act of his former life.” At the age of eighty it 
was not in the course of nature that he could long ‘ vex the 
dull ear of the house,’ or ‘lag, superfluous veteran, on the 
stage.’ His voice had become too feeble to be audible 
beyond the verge of the peers who sat immediately around 
him. He was listened to indeed with grateful assent, or 
respectful silence, for none could refuse their tribute of 
admiration to the vigorous spirit and unswerving sincerity 
of the octogenarian statesman. They could even forgive 
the testiness natural to his time of life, into which these 
perpetual innovations betrayed him. ‘‘'Their lordships 
lived in times in which nothing surprised him. He should 
not be surprised if a north-west passage were discovered 
to-morrow: he should not be surprised if the discovery of 
the longitude, that desideratum through so many ages, 
should immediately follow the former discovery ; but if any 
thing could surprise him, he should be surprised at hearing 
that any man could sit in either house of parliament with- 
out taking the oaths which by law were required.” 'The 
startled peer was soon exposed to a surprise still more 
unpleasant, the agitation of legislative measures, then first 
openly avowed by men in authority, for alienating the 
revenues of the church of England established in Ireland. 
‘He would solemnly deny that the state had any right 
to appropriate the property of the church at all. He now 
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left behind him as his most solemn and deliberate declara- 
tion that no lawyer on earth could prove that, according to 
any known principle of law, the surplus in question could 
be appropriated to any other than church purposes.” In 
1834-5, as the infirmities of age stole upon him, he began 
to relax in the punctuality of his attendance, and to with- 
draw from consultations over which he exercised a waning 
influence, and which, in his opinion, neither tended to the 
good of his church, nor the safety of his king and country. 
The last legislative proceeding in which he took a part was 
the Liverpool freemen’s disfranchisement bill, a vindictive 
party measure and opposed to his sense of political justice. 
True to himself he resisted this as he had every former 
attempt of a similar nature, and to his great content suc- 
ceeded. Against the municipal corporation bill, though 
too much enfeebled to attend the discussion, he protested 
loudly in private, with feverish alarm, as leading directly 
to confusion. Its interference with vested rights shocked 
his sense of equity even more than the sweeping clauses of 
the reform act. ‘To set at nought ancient charters as so 
many bits of decayed parchment, and destroy the archives 
of town-halls, seemed in the eyes of the old magistrate, for 
so many years the guardian of corporate rights, a crowning 
iniquity. Pale as a marble statue and confined to his 
house in Hamilton place by infirmity, he would deprecate 
equally the temerity of ministers and the madness of the 
people; and his vaticinations, like the prophet’s scroll, 
were full to overflowing with lamentations and woe. His 
correspondence for some years previously had borne marks 
of the troubled gloom with which he viewed the changes 
gradually darkening over all he had loved and venerated, 
till he felt almost a stranger to the institutions of his native 
land. 

The times were out of joint, and men of the firmest 
minds looked with alarm at the troubled aspect of political 
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affairs, but the nerves of the ex-chancellor were unstrung 
by domestic bereavements. He had now ‘in his reverence 
and his chair days,’ according to the sad but common lot 
of those who live very far into years, a comparatively soli- 
tary home. The first severe domestic affliction of lord 
Eldon was so far back as the 24th of December, 1805, on 
the death of his eldest son John, who had only a year and 
a half previously married the daughter of sir Matthew 
Ridley, and had become but ten days before the father of 
the present earl. The hon. John Scott was of an amiable 
disposition and graceful mind, full of jest and frolic in soci- 
ety, but too convivial for a delicate and asthmatic constitu- 
tion. He had then been suffering from a slight indisposi- 
tion and from much anxiety, but his death was very sud- 
den, and shocked his father the more as he might have 
been present atthe time. In the morning no apprehensions 
of his being in danger were entertained, and lord Eldon 
had left home to attend to some pressing business, but in 
the course of the day a communication of an alarming 
nature was forwarded to him, requesting his immediate 
attendance on his son. Accustomed to hear of his ailments, 
and unfortunately supposing that the danger was exagger- 
ated by the natural fears of a mother, he continued his occu- 
pation, and when he arrived, his son had just expired. He 
was a man of excellent abilities, but neglected and suffered 
to run to waste, from an excessive addiction to society. 
With an overweening fondness (similar to that displayed 
by Burke) lord Eldon formed an undue estimate of his 
talents, and was accustomed to defer to his opinion on sub- 
jects of which he had himself a far superior judgment. He 
suffered no further domestic calamity till the dark days 
came of extreme old age, and he was left alone to sorrow. 
In the early part of 1830 he lost the companion of all his 
cares, with whom he had taken sweet counsel for sixty 
years, lady Eldon. Her death was followed by that of 
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his youngest and only other son in the July of 1832; and 
though he had still many domestic ties, and a favorite 
grandson grown up to manhood, his home was not what it 
used to be, and saddened with remembrances of the past. 


His poor brother too, 
“ Amerced of sight 
With knowledge at both inlets quite shut out,” 


bodily and mental alike, remained an appalling warning to 
one so near in age, in blood, in constitution, and in intellect. 
The current of his warm paternal affection had not been 
chilled by age. A short time before his death he busied 
himself in erecting an obelisk on a conspicuous promontory 
on his grounds at Encombe to his memory, and visited the 
ehapel of University College, that he might recall the young 
impressions of his brother. From a state like his, lord 
Eldon, by a far kinder dispensation, was preserved. His 
memory, indeed, failed him considerably during the few 
closing years of his life; but his intellect, though not quite 
in its pristine vigor, remained good to the last. A near 
connection, the Rev. Mr. Repton, was accustomed to visit 
the old peer every Sunday to read the service of the church, 
and assist in his private devotions. His death was painless, 
and heralded by no particular disease, but that for which 
physicians have no name, and medicine has no cure, the 
breaking up of the constitution in extreme age. ‘“ The 
weary wheel of life at length stood still.’ On the day of 
his death, the 13th of January, 1838, when Mr. Penington, 
his medical attendant, as he entered his room, observed 
that “it was a cold morning,” the old peer replied, ‘ To 
me it matters little whether it is hot or cold, for I am 
quickly hastening to another climate,” so calmly did he, 
even then, anticipate his dissolution. He expired at his 
house in Hamilton Place about four o’clock in the afternoon 
of the same day, having realized the praise given to Claren- 
don, of being a sincere christian, a sound lawyer, a good 
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protestant, and an honest Englishman. The body of the 
ex-chancellor was removed on Monday, January 22d, for 
interment at Kingston, in Dorsetshire, the parish in which 
his estate of Encombe is situated, and within the precincts 
of whose church lady Eldon and his younger son had 
already been interred. The regard in which his memory 
was held was evinced by the long train which attended his 
remains for some distance from London —a procession of 
more than eighty carriages, including those of princes of 
the blood, the archbishop of Canterbury, and others of the 
highest rank. With that impulsive kindness which forms 
such an attractive part of his character, lord Brougham 
wrote to the family to request permission to send his car- 
riage in token of respect, and the request was of course at 
once acknowledged and accepted. Some were, indeed, 
missing, who might have been expected, from old associa- 
tions, to be eager to show this empty tribute of regret, but 
the omission may be ascribed to accidental absence, and his 
friends would ill imitate the old earl’s placability of temper, 
were they to dwell upon it. We have been assured by a 
most intimate companion that it was a moral impossibility 
for lord Eldon to cherish anger against any one for twenty- 
four hours together. After Abercrombie’s motion in the 
house of commons, which must have occasioned him great 
anxiety and pain, he desired a common acquaintance to 
express to that gentleman in conversation, that the chan- 
cellor retained no resentment for what had passed, and none 
who knew the temperament of the man could disbelieve 
him. The barristers who practised in his court might 
arraign his conduct with the most perfect confidence that 
no change would occur in his courteous address to them 
from the bench, and no remembrance to their prejudice be 
left. ‘The sun never went down upon his wrath. He was 
the single exception to the general rule, that no chancellor 
has long preserved his temper. : 
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Of that benevolent disposition which always prompted 
him to say the kind word, and perform the kind act, which 
knit the hearts of domestics, and hallowed the relations of 
home, his countenance was the striking index. He had 
been considered remarkably handsome as a young man — 
about the middle size, of a light active figure, he had a 
frank open address, and bore, what lord Chesterfield 
termed, a pretty letter of introduction in the small regular 
features, the bright full eye, and the fair and ruddy com- 
plexion. He studied neatness in his dress without foppery, 
and had the presence of a gentleman. The advance of 
years rather increased than detracted from these personal 
advantages. According to the description of a keen observ- 
er, the deep thought betrayed in his furrowed brow — the 
large eyebrows overhanging eyes that seemed to regard 
more what was taking place within than around them — 
his calmness that would have assumed a character of stern- 
ness but for its perfect placidity —his dignity, repose, and 
venerable age, tended at once to win confidence and to 
inspire respect. It was said of lord Hardwicke that when 
he delivered his decrees, wisdom herself might be supposed 
to speak. A like flattering eulogy may be paid to lord 
Eldon’s appearance on the judgment seat. He seemed the 
very representative whom ‘Themis would have chosen to 
pronounce her decisions, and the response of the oracle was 
worthy of the shrine. The most faithful likeness, and 
taken with the artist’s wonted appreciation of character, is 
the portrait of the chancellor by sir Thomas Lawrence, 
engraved by Doo, in 1828. As the head of an old man it 
has been pronounced scarcely inferior to the celebrated por- 
trait of Gevartins, by Vandyke, in the National Gallery. 

Unlike great lawyers in general, who have either written 
remarkably short wills, disposing of large possessions in a 
single half sheet of letter paper, or have involved their 
meaning” in so much mystery as to contradict themselves 
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and suffer their intended dispositions to be made void for 
uncertainty, lord Eldon dictated his will at considerable 
length, but at the same time with perfect clearness and pre- 
cision. When proved in the prerogative court at Canter- 
bury by the three executors, the present earl, Mr. Cross, 
the master in chancery, and Mr. Alfred Bell, the personalty 
was sworn to be under £700,000, but in addition to his per- 
sonal wealth, many of the accumulations from his profes- 
sion had been invested in the purchase of real estates. He 
bought a large landed property in Durham, and purchased 
Encombe from Mr. Morton Pitt, many years M. P. for 
Dorsetshire, attracted by its distance from London and 
beautiful situation. The original purpose was a very 
advantageous one, and he subsequently increased his 
estates in that county to about £3000 a year. Hazardous 
as the remark may at first appear, we are persuaded that 
he was never in his life subject to real pecuniary distress. 
Even in the first years after what the worldly-wise deemed 
his improvident marriage, the fugitives received supplies in 
a triple, though scanty stream, from his father, father-in- 
law, and brother, to the amount of £300 a year, sufficient 
with their habits of prudence and seclusion to insure inde- 
pendence. His professional income had carried him beyond 
these shallows before a rising family compelled a larger 
expenditure. The proneness to romance respecting the 
early difficulties of distinguished personages, often fostered 
by themselves in a spirit of subtle self-flattery, and the old 
Karl’s propensity to expatiate on his early privations, may 
account for the generally received, but certainly erroneous, 
opinion. He continued to the last to be fond of insinuating 
that this expense or that was above his means, still harping 
on the ‘res angusta domi,’’ when not only the peer in St. 
James’s street, but the Lombard street banker would have 
gladly exchanged cash books with him. ‘To descant _a 
straitened circumstances was a token of those infirmities to 
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which the wisest must submit. There was a secret pride 
in the acknowledgment akin to that with which the mil- 
lionaire sports the most thread-bare coat and worst hat on 
the exchange — with which the large landed proprietor 
complains of failing rents and not having a shilling to pro- 
duce on any sudden exigency. The Scotch have an 
expressive word maundering, which happily describes the 
spirit of a declaration made by the old earl to a friend at 
Rushyford a few years before his death, that nothing had 
ever repaid him for the loss of the society of the bar, and 
that if he had never left the bar he should have been both a 
richer and a happier man. Of the extent of his annual 
income during the busiest periods of his professional life, 
we are provided with sufficiently accurate data by himself. 
In one of the many discussions to which party malice on 
the subject of his presumed afiluence gave rise, he declared 
that ‘ the office of chief justice of the common pleas did 
not produce one-third of the income he had received while 
at the bar. ‘The chancellorship did not realize one farthing 
more at the present day than a century ago. In no one 
year since he had held the seals had he received the same 
amount of profits which he enjoyed at the bar.” As the 
income of the presiding judge in the common pleas was at 
that period £6000 a year, and as the yearly revenues of the 
chancellor, though derived from various sources and fluc- 
tuating in amount, have been reckoned by a committee of 
the house of commons to average £17,000 per annum, we 
can scarcely be accused of exaggeration in estimating the 
emoluments of sir John Scott, during his six years tenure 
of office as attorney general, at £18,000 a year. In some 
years the chancellorship produced even a larger sum. In 
1810-1] its revenues netted, according to the report of the 
commons, £22,730, in 1809-10, £19,200. 

During the latter years of his life, when released from 
the cares of office, he was in the habit of making several 
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journeys into the county of Durham to inspect the state of 
his property there, and of fixing his head quarters at the 
large solitary inn at Rushyford. Before leaving the county 
he always gave a dinner to his tenants, and took that oppor- 
tunity to make a short speech full of kindness and good 
feeling. But to the farmers the advantages of his visits 
were not confined to words. Whenever he ascertained that 
the terms of their leases were not considerably in their 
favor, or whenever the seasons had been unfavorable to 
their crops, he was in the habit of allowing most ample 
deductions from the rent. 

He was extremely liberal to the poor at Encombe, and 
contributed large sums to the charities in the neighborhood. 
That his disposition was charitable and humane there can 
be no doubt. We have been told by one who was formerly 
a servant to lord Eldon, and was by him appointed to an 
office in the now abolished bankrupt office, that his private 
charities were very extensive. He was himself the agent 
in the distribution of a great many of them, and there were 
few benevolent objects to which he did not privately con- 
tribute. Numerous instances of his humane interference on 
behalf of the prisoners confined in the Fleet, under orders of 
the court of chancery, for what is called contempt of court, 
in not putting in answers or examinations, but whose real 
crime was poverty or ignorance, might be brought forward. 
His name indeed seldom appeared emblazoned in those 
public subscriptions, a contribution to which seems to be 
looked upon as a necessary tax upon wealth and station; 
but when he distributed alms, his left hand knew not what 
the right hand gave. ‘Those objects on whom he princi- 
pally delighted to bestow assistance were decayed gentle- 
men, or others who had seen better days; in such cases the 
parties relieved were often kept in ignorance of the source 
from which their succor flowed. It seems strange that in 
a profession so uncertain as the bar, there should be no 
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fund for the relief of decayed lawyers. Many such there 
are, like waifs on a barren shore, men who have donned 
the stuff gown till ashamed of its worn look, ‘“‘ who cannot 
dig and to beg are ashamed.” ‘These were the persons 
whom lord Eldon most loved to gladden by his bounty. 
The loan of £500 towards the library of one, a delicate 
mode of veiling his donation; the gift in a blank cover to 
another; the conferring a small place on a third,’ were 
among the luxuries of charity, in which he delighted. On 
one occasion a learned person being under embarrassment 
from the imprndence of his wife, his friends proposed to 
raise a fund to extricate him. Lord Eldon directed the 
managers of the subscription to do the best they could, and 
to return to him when they had done so. The amount of 
contributions fell considerably (we have heard two or three 
thousand pounds) short of the sum required; he instantly 
supplied the difference. This unobtrusive generosity was 
exercised at another time, to make a man in humble life 
happy. When chancellor, he had engaged a hackney- 
coach to convey him from Lincoln’s Inn to his residence in 
Hamilton Place, and having a pressing appointment, he 
left some papers of importance behind him. The honest 
coachman hastened back with the treasure, and lord Eldon 
finding on inquiry that the general conduct of the man 
deserved encouragement, presented him with a coach and a 
pair of horses to start in business for himself. Many other 


‘It was said of lord Hardwicke, that amidst all his acquaintance he chose 
the most barren and sapless plants, on which to shower down his refreshing 
rain. Similar dissatisfaction has been before expressed at the patronage of 
lord Eldon. The name of the Rev. Mr. Benson should have been added, 
and that of some others, to the list of exceptions from the generally inferior 
men on whom he lavished his patronage. For the selection of others his 
kindly feeling must be answerable, and for many the baneful influence of the 
court. Lord Eldon was accustomed to complain of the constant solicitations 
of the late queen Charlotte, which scarcely allowed him an opportunity to 
oblige his own friends. 
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instances might be given of his unostentatious goodness to 
those in humble life. The representation of his adopted 
county being contested with much heat, and ending in the 
return of the conservative candidate, lord Eldon gave a 
most munificent donation, the whole of his subscription in 
behalf of the cause amounting to several thousand pounds. 
That he should have wholly omitted his native town from 
the sphere of his bounty, and never added his name to its 
many local charities, has naturally occasioned much surprise. 
The omission could scarcely have arisen from negligence, 
and to some private chagrin may perhaps be owing the 
cause of estrangement from the place of his birth.’ For the 
repairs of the parish church at Kingston, in one of whose 
vaults he was afterwards interred, he contributed the large 
amount of £2500. 

Though such a determined supporter of the church 
established by law, and sincere believer in its doctrines, 
lord Eldon was for a great portion of his official life a 
most irregular attendant on its public services, and exposed 
himself to the clever sarcasm — that he might be a buttress 
of the church, but could not be considered a pillar of it, as 
he was never found inside. (Romilly, who attended the 
parish church at which the chancellor ought to have been, 
used to comment with no slight severity on never seeing 
him there.) The neglect admits of no excuse, and the 
reason, stress of occupation, was an insufficient apology ; 
but his political habits had been formed at a time when 
public men were much less observant than they have since 
happily become of the devotion due to the sacred day of 
rest. The speaker used to hold his Sunday levee, and the 
ministers their Sunday cabinet council, and even prelates 
(witness the memorable rebuke of the pious George III., to 


! Yet he once came home in high glee, to report that he had heard a young 
woman, near the Strand, half humming, half repeating the words of a song, 
“The Mayor of Newcastle is greater than the King.” 
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the then archbishop of Canterbury) were not ashamed to 
issue their cards of invitation for a musical party on Sun- 
day evening. But the ex-chancellor corrected this appear- 
ance (it was only the appearance) of irreligion in later life, 
and became a constant attendant at the church which 
stands on part of his estate, at a considerable distance 
from the house. The church of Kingston is a chapel of 
ease to Corfe, in which parish Encombe is situate. As it 
was out of repair, he entirely rebuilt it, and constructed a 
spacious vault for his family. 

So far as his domestic habits were concerned lord Eldon 
might have sat for the portrait drawn by John de Witt of a 
great statesman, that he was not blemished with many 
court vices, not delighting in music, dancing, hunting, glut- 
tony, or drinking. 'The.chancellor once declared in the 
presence of and to the horror of his Vice, that he would 
not give two straws to hear the finest singers in Europe, 
and his eye for the fine arts was as dull as his ear for song. 
He had never travelled, and cared as little for continental 
refinements as he knew of their languages. Sir John 
Leach on the other hand was vain of his accomplishments 
acquired in foreign travel, rejoiced in a subscription to 
Almacks, and boasted of an excellent cuisine, and a French 
cook. One day when he expected the chancellor as a 
guest, he sent to inquire if there was any particular dish 
which his lordship might desire to have provided. Lord 
Eldon, either to indulge a sly joke at the expense of his gas- 
tronomic friend, or in the genuine simplicity of his taste, 
replied liver and bacon. Sir John explained on his arrival 
that his artiste had done all in his power as much as was 
possible to comply with the chancellor's humor. He 
laughed heartily at being accommodated with his favorite 
but not recherche viands. 

Though never pushing hilarity to excess, lord Eldon, like 
his brother lord Stowell, loved to crack a bottle of old port. 
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When the chancellor, admiralty judge, and master of the 
rolls, sir William Grant, met together, there were few good 
tories and loyal subjects who could according to the royal 
pun comport themselves better, if so well. During the 
earlier part of his official life the chancellor was accustomed 
to share their bachelor fare with his two secretaries Burrell 
and Surtees, who kept house together in chambers in the 
Temple. On these occasions a bottle and a half a man used 
to be the general allowance, their chief, exhausted probably 
by the fatigues of the day, taking his full share. When 
young, few were more joyous in society than Mr. Scott. 
He could tell a story, pass a jest, and turn a compliment or 
piece of raillery with great dexterity and tact. He was a 
favorite guest at Pitt’s select suppers, to which only a chosen 
few from the house of commons were invited at the close of 
the debate. Lord Eldon used to revert with much pleasure 
to these symposia and described their host to have been in 
the habit of taking off the speeches and manner of the dif- 
ferent members who had spoken in the course of the evening, 
and with perfect impartiality. Admitted when a very young 
member of parliament to these revels, it was with lively re- 
gret that he found himself compelled to tell Pitt, that a 
leading chancery counsel could not afford to give up his 
midnight hours to them. ‘To the strict abstinence which 
(like the other great lawyers of his day,) he afterwards ob- 
served, from all general and literary society, may be ascribed 
the otherwise singular circumstance, that the name of John 
Scott should never occur in the pages of the gossipping 
Boswell. He had once, however, so runs the story, a sin- 
gular interview with Dr. Johnson. He was living in Lamb’s 
Conduit street, near the Foundling Hospital, in one of those 
houses, which have (or had) small gardens behind them, 
and then approached to the dignity of suburbs. Mr. Scott 
Was occupying a vacant hour in his little garden, and was 
caught by his brother and doctor Johnson in the act of 
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clearing the walks of some snails, and throwing them over 
the wall. On discovering his employment, the sturdy 
moralist interfered with some severity, ‘‘ what you are doing 
young man, is scarcely honest. What right have you to 
injure your neighbor’s property?’’ Doctor Scott came to 
the rescue of his discomfited brother; ‘‘ what you say is very 
true, Dr. Johnson, but his neighbor is a sad dog, the vilest 
whig in the street.” ‘‘Is he so,” briskly rejoined the Mentor, 
“then I will fling snails too, and forthwith sought one snail 
more with which to invade the obnoxious territory !” 

His disinclination to society increased upon lord Eldon 
with habit and advance of years. The distaste was en- 
couraged by lady Eldon, who shunned all interchange of 
visits, and lived for her husband and children alone. She 
continued to the last to attend herself to most of his personal 
comforts. She cut his hair, arranged his linen and clothes 
for dress, and stole to the window when he went out, to see, 
so neai in all his arrangements, the chancellor pass by. 
His indulgence to every wish she might form was unbound- 
ed, and could hardly fail to encourage some peculiarities. 
In compliance with her humor, he gave few parties, and 
exercised but trifling civilities, nor, it must be confessed, was 
his house kept up in the style that a lord chancellor’s ought 
to be. 

Unlike his predecessor lord Loughborough, who preserved 
the trappings of state, and studied an appearance of splendor 
befitting his high office, the chancellor neglected too much 
the pomp and circumstance, which the forms of society de- 
manded from the head of a generous profession. He discon- 
tinued the levees, in which his predecessor shone preéminent; 
and the interruption given to those opportunities of social 
intercourse, which it was supposed to be the duty of his 
station to afford, caused a reasonable complaint that it was 
injurious to the profession of the law, and particularly to 
those in the front ranks. It is certainly true, that the judge 























1843.] Life of Lord Eldon. 331 


will best consult the reverence which is due to his character 
by pursuing a private and reserved course of life, but there 
were occasions which the chancellor neglected when he 
might have gracefully dispensed hospitalities, at the infre- 
quency of which the excluded barristers sneered, and re- 
venged themselves by epigrams on the mace travelling down 
in state to Westminster in its own hackney coach; on the 
breakfasts at Lincoln’s inn hall, instead of his own residence, 
through the convenient illness of lady Eldon; on the rarity 
of his entertainments and limited number of his guests, 
formed too closely on the courtier’s maxim, sometimes less 
than the graces and never more than the muses. These 
habits of seclusion and economy lord Eldon began to relax 
after his retirement. He was naturally of a social and 
festive disposition, and in late days, especially after lady 
Eldon’s decease, acted the part of a good Amphitryon. At 
the foot of his own table he delighted in alluding to the 
period when the leg of mutton which graced his Sunday 
board had to do service in various shapes and dressings 
through the following week days till entirely consumed. 
One of such frequent reminiscences it was, that provoked 
some guest to.whisper to his neighbor, he wished their host 
would talk less about his bad dinners when he could not 
afford them, and give better when he could. The careful 
housewife should have borne the greatest part of this cen- 
sure, for she had studied lessons of thrift so diligently in their 
early establishment, that they could never be unlearned nor 
forgotten. In visiting Dorsetshire whilst he held the great 
seal, his notice of the neighboring gentry was confined prin- 
cipally to paying and receiving morning calls. When a 
widower, though himself unable to visit from the state of 
his health, he had frequent dinner parties and friends resi- 
ding in the house with him. 'To such parties his conversation 
was full of professional anecdote and amusing reminiscence. 
He loved to dwell on the incidents of his prosperous career 
22* 
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from the time when he used with other barristers to travel 
the northern circuit on horseback with saddle bags, after 
the approved fashion of gentlemen of the road, to the more 
triumphant era, when Mr. Hastings having brought in a 
private estate bill, which had reference both to English and 
Scotch estates, and the house of lords being unable to agree 
which judge should be consulted, referred the question to 
sir John Scott, as equally conversant with the law of both 
countries. He would freely speak of his own imputed 
slowness and indecision, rejoicing in the old figure, that the 
pulse of chancery could not beat as quickly as that of 
suitors — that his predecessors had been equally blamed — 
and that he thus avoided doing individual wrong. No case 
had come before him as bad as one that had occurred to 
lord Apsley, the first time he took his seat in the court. An 
old lady, a peeress, came into court to give her consent in 
person, that a certain sum should be paid on a life insurance 
to one who was to take some property on her death. Lord 
Apsley told her he would not detain her, but she begged the 
noble lord that he would detain her a little longer, as it was 
only eighty-two years since her cause had been in court, and 
she wished to see how they proceeded in settling it. The 
noble lord left it to his hearers to guess which was despatched 
first, the lady or her cause! 

His tardy justice sometimes met with due but unexpected 
acknowledgment. An intelligent defendant, against whom 
he had decreed, once called upon him after the judgment 
and said, ‘‘my lord, you have decided against me: the de- 
cision was unexpected and contrary to the encouragement 
given to me by all my counsel; but I cannot return to my 
home without saying that, painful as it is to me. I am satis- 
fied you are right, and am grateful for the pains you have 
taken.” 

In those cases which affected not merely the fortunes but 
the character of men, lord Eldon had often reason to con- 
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gratulate himself on not pronouncing a precipitate judgment. 
His cautious rule with regard to magistrates, worthy of 
imitation by every future holder of the great seal, not unfre- 
quently prevented cruel injustice. He always acted on the 
principle that a magistrate ought not to be removed on the 
ground of rumors of misconduct, or unproved accusations, 
but that judicial proof of his delinquency, the sentence of a 
court, was the proper and only safe evidence on which the 
chancellor could in general cases take the grave measure of 
removing him from the commission. Even after a verdict 
of guilty and sentence pronounced, he paused to ‘ascertain 
whether the individual had any complaint to make of mis- 
trial, or ground for bringing his writ of error. A justice of 
the peace had been convicted on the clearest evidence of a 
flagrant fraud; the case was instantly forwarded to the 
chancellor with an urgent request for his prompt interference 
to vindicate the honor of the bench. He read the proceed- 
ings at the trial and refused. Meantime the witnesses for 
the prosecution were indicted for perjury, and proved to 
have conspired to ruin the accused. ‘The merciful chan- 
cellor exulted in the proof that by his forbearance he had 
escaped inflicting an undeserved indignity on an innocent 
party. 

By the exercise of a zealous and humane scrutiny, he was 
sometimes the happy instrument of redressing injustice com- 
mitted by others. ‘There were two merchants in the house 
of commons of the name of Atkinson, who were accused of 
having overreached government in a contract for the supply 
of provisions, and were distinguished by lord North as the 
rogue in spirit and the rogue in grain. ‘The latter having 
again contracted to furnish a larger supply of corn than the 
most ample private fortune could accomplish, teceived ad- 
vances from the exchequer, according to the amount of the 
invoices, which he forwarded. The prices stated in these 
proved to be incorrect. He alleged in defence that they 
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were never intended to give the precise amount, and that he 
merely went through a technical form to enable government 
to form some notion of the sums they would have to pro- 
vide — that when he had completely executed his contract 
he should have rendered a true list of prices, and correct 
balance sheet. For this apparent fraud he was tried and 
convicted before lord Kenyon, a righteous judge but pre- 
cipitate, who sentenced the unhappy ex-member to a long 
term of imprisonment, and to stand in the pillory. His wife, 
the daughter of a baronet, stood on that scaffold of shame 
with her husband to show her unimpaired confidence in his 
integrity. ‘To this case the notice of lord Eldon, immedi- 
ately on his entrance into office, was anxiously directed; 
from inquiries made in the city and the usage of merchants, 
he came to the conclusion that Mr. Atkinson had been 
sacrificed to prejudice, and obtained for him a free pardon. 

In his doubts and delays the chancellor would smilingly 
urge he had many aiders and abettors. To show how 
anxious the solicitors were to prevent any short way to 
judgment, he mentioned that on one occasion having desired 
to be furnished with an abstract of the proceedings to enable 
him the more quickly to deliver his decision, the abstract 
came in the form of a cart load of papers, which actually 
covered the floor of his chambers, and would have consumed 
some weeks to peruse cursorily ! 

Some of the political and sporting adventures with which 
he used to amuse his guests as an old man were not without 
interest. In the early years of his chancellorship during one 
of the London riots, his house was surrounded by a mob; 
several of the most daring rioters broke in, and one pene- 
trated as far as the room in which he was sitting; lord 
Eldon collared him on his entry and said, “if you dont 
mind what you are about, my man, you'll be hanged.” 
The visiter replied, ‘‘ perhaps so, old chap, but I think it 
looks now as if you’ll be hanged first,’’ — and, added the old 
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peer, with somewhat more archness than usual in his sweet 
and intelligent smile, ‘and I had my misgivings that he was 
in the right.” On another occasion, when the house of lords 
was surrounded by a multitude incensed to fury against the 
corn laws, and the lord chancellor was amongst others 
marked out for insult, the people on finding, when his car- 
riage drove up to take him away, that his wife, who had 
been in the habit of coming to meet him, was in it and had 
not been deterred through fear of their violence, at once 
changed their intention, and giving a cheer to the lady, 
allowed both of them to depart in peace. 

So obnoxious were his politics in times of political confu- 
sion, that his person could not be deemed safe even in the 
country. He was at Encombe on occasion of some later 
agricultural riots, and had notice from a person in authority 
at Poole that there was an intention among the rabble to 
pass over into Purbeck and attack his residence. Active 
measures of defence were taken at this short notice, and 
many bullets were cast that night in the house. It proved 
a false alarm, but sufficed to put the earl on his mettle, for 
though not without some constitutional timidity, he could 
overcome it on great and arduous exigencies by the mastery 
of his strong intellect, and was more intellectually than phy- 
sically timid. But the gusts of popular resentment were far 
between and transient, he generally sailed with the stream 
of national favor, and became an idol of the bulk of the peo- 
ple on his retirement from office. His opposition to the grant 
of Roman catholic emancipation raised his popularity to the 
zenith with the great body of the English gentry and yeo- 
manry who, in the beautiful language of Southey, “ walk in 
the ways of their fathers, and hoid fast to that church for 
which Laud and his king suffered on the scaffold, and the 
noble army of our earlier martyrs at the stake.” They hold 
to it with a sober and sedate, but sincere and strong attach- 
ment. Their feelings of gratitude and affection were con- 
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veyed to their faithful champion in every variety of form, 
overflowing in addresses of approbation from almost every 
quarter; several of them accompanied with costly presents. 
But the testimonials, of which the old peer spoke in the 
highest glee, were of a simple nature — the cheese from the 
dairy of ‘‘some gude wife” in Cheshire, or the snuff-box 
from the hand of some poor mechanic who hailed him as 
the defender of the church he revered but deemed in danger. 
These private tributes of esteem and respect to the ex- 
chancellor yielded him the livelier pleasure from the circum- 
stance of an accidental disappointment the winter after he 
resigned the seals. He had for many years had his larder 
at Christmas crowded with game and turkeys, Yorkshire 
pies and all the orthodox presents of the season, which were 
poured into it by his numerous political and other friends, 
who seemed gladly to have embraced that period of the year 
to remind him of their gratitude or good-will; but in the 
Christmas 1827-8, the first after his resignation of the great 
seal, he was afraid he should be painfully reminded that 
these attentions had been paid rather to the person who had 
patronage to bestow, than to the individual, for nothing ar- 
rived, and it was the poulterer who supplied the turkey for 
the Christmas-day dinner of the ex-chancellor. One solitary 
hamper he afterwards discovered had still been directed to 
him, but as if by a sort of conspiracy of fate, the coach 
which conveyed it had been robbed. ‘This was however 
the single unlucky year; future tributes came in sufficient 
abundance to prove how much more was paid to the man 
than to the minister. 

His love of sportsmanship, in which he took a national 
pride, (for it was his conviction that every Englishman had 
implanted in him a fondness for game,) led the sedentary 
judge to take active exercise in autumn after the nine months’ 
sittings in his court. The change of air and exercise must 
have greatly contributed to make his age ‘ frosty but kindly.’ 








1843. ] Life of Lord Eldon. 337 


From the period of poaching as an university lad over the 
grounds of lord Abingdon, to the time when he required the 
aid of a trotting poney to visit his preserves, lord Eldon 
never had the gun out of his hand when he had leisure to 
carry it. He pursued his game with all the keenness of a 
determined sportsman, and with a settled purpose of slaugh- 
ter, which not all his repeated failures could subdue, for he 
was an execrable shot. Whilst the newspapers, those uni- 
versal but not always veracious chronicles, spoke of his 
death-doings every autumn as if he had been the crack shot 
of the peerage, the friends who accompanied him were more 
occupied in listening to his anecdotes, than in witnessing his 
success. A connexion in London was anxious to have a 
pheasant of his lordship’s shooting, and lord Eldon sought 
to gratify his wish at the expense of much good powder and 
shot. A pheasant was at length seen sitting in a tree — the 
promise had been long given —the chance might not occur 
again —the chancellor drew his trigger, but the bird es- 
caped ! 

He loved the sport for its own sake, and was never tired 
of recounting his adventures. One of them, when dressed 
in his shooting jacket and gaiters, his favorite costume in the 
country, he thus related to Mr. Farrer : — ‘‘ One day as I was 
with my dog and gun on my grounds, dressed as you now 
see me, I heard two reports in an adjoining field, and saw 
what appeared to be, as in fact they afterwards proved, two 
gentlemen. I accosted them with — gentlemen, I apprehend 
you have not lord Eldon’s permission to shoot on his grounds ? 
—to which one of them replied, ‘oh, permission is not ne- 
cessary in our case.’ May I venture to ask why, gentlemen ? 
I said — ‘ because we flushed our birds on other ground, and 
the daw entitles us to follow our game anywhere; if you ask 
your master, lord Eldon, he’ll tell you that is the daw.’ — 
Whereupon, I said, I don’t think it will be necessary to 
trouble him on that account, since to tell you the truth, I 
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am lord Eldon myself! They instantly sought to apologize ; 
but I added — come, gentlemen, our meeting has begun in 
good humor, and so let it end — pursue your day’s pleasure 
on my grounds — only next time don’t be quite so positive 
in your law.” 

Notwithstanding this good-natured permission of a day’s 
shooting, lord Eldon had the repute in his neighborhood of 
being a most determined preserver of his game, and of re- 
regarding poachers with the horror becoming a country 
gentleman. He one day required a half-pay captain to 
show his certificate: ‘‘ who are you?” said the trespasser, 
‘“‘T suppose one of Old Bags’s keepers.”’ ‘‘ No,” replied the 
chancellor, goodhumoredly, “JT am Old Bags himself.” 
When political enemies inveighed a Ja Bentham against the 
learned slaughterer of pheasants, whose prompt deaths were 
objects of envy to suitors, they should have pointed the 
satire rather at their lucky escapes, for, unlike the subjects 
of a decree, they were rarely winged. But however un- 
skilful, lord Eldon continued, till physically unable to pur- 
sue it, passionately fond of the sport, and would, like sir 
Robert Walpole, at any time rather open the wafered letter 
from his gamekeeper than letters on affairs of state. Which 
he opened first we have not his own confession for re- 
cording. 

To his simple tastes, regular habits, and unruffled temper, 
lord Eldon was chiefly indebted for preserving to extreme 
age a hale and vigorous constitution. He had suffered from 
illness when a young man, and had consulted Dr. Heberden, 
who recommended a trip to Bath, that he might induce a 
fit of the gout by drinking the waters. The doctor assured 
him that if he did not bring out the morbid humor he would 
never be better. Mr. Scott went in the month of September, 
the time prescribed, drank the waters, and had a smart fit, 
which completely removed his ailments. This was suc- 
ceeded by attacks through life, at intervals of six years very 
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near in their recurrence, so that he used to say he could 
never plead the statute of limitations against them. He 
always spoke in warm terms of gratitude of Dr. Heberden, 
who would never accept even the smallest fee from the 
struggling lawyer for this effective cure. ‘Though not a 
valetudinarian, the chancellor took strict care of his health, 
and was exposed to the raillery of the wags of Windsor for 
his forethought at the funeral of the duke of York. Aware 
that standing so long on the cold flags of the chapel at night 
would be most prejudicial to one of his gouty tendency (the 
effect proved fatally injurious to some of the mourners,) he 
stood upon his hat. 

During the fifty years which intervened between his as- 
cending the rostrum in the theatre at Oxford and giving up 
the seals, but one check occurred in his Jong and prosperous 
“career — only one disappointment to impede his progress, as 
it were, along the via sacra, a constant procession of tri- 
umphs, and that one, strange to say, emanated from his 
alma mater. He lost by accident and over-security an ap- 
pointment he had long coveted, the chancellorship of the 
university. 

The manner of testifying her gratitude to one, who had 
most zealously advocated her tenets, and most faithfully 
advanced her interests, was alike gratifying to him, and 
honorable to the university. In May, 1829, several noble- 
men and gentlemen, admiring the character of lord Eldon, 
assembled at lord Arden’s house in St. James’s place, and 
agreed upon the establishment of an Eldon law scholarship 
at Oxford, thereby recording lord Eldon’s. connection with 
the profession of the law and of the university of which he ~ 
was so distinguished an ornament; and at the same time 
conferring a real benefit, as well as a distinction, upon 
meritorious individuals, who may have to struggle with 
difficulties in the early part of their professional career. 
The first election was to take effect from the 4th June, 
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being lord Eldon’s birth-day. It was arranged that the 
trustees should pay a sum not exceeding 200/. per annum, 
for three years to each Eldon scholar, by which time he 
might be called to the bar. Lord ‘Tenterden was requested 
to accept the office of visiter to the foundation. 

On this imperishable basis rests the memory of the great 
chancellor, a monument more durable than the bronze statue 
or marble bust; a permanent record of his fame in the uni- 
versity he loved so well, and a lasting encouragement for 
able recruits to the profession he adorned. Some future 
John Scott, in character and intellect may be qualified by 
this munificence to emulate his career; one more honorable 
to himself and useful to his country cannot be presented to 
the example of the Eldon scholar. 





ART. IV. ON THE PROGRESS OF PENITENTIARY IMPROVE 
MENT IN EUROPE AND NORTH AMERICA. 


[Concluded from our last number.] 


Turnine to the progress of opinion in France on penitentia- 
ry systems, we find we cannot count on the ascendency of 
any fixed system in that country. ‘There are not wanting 
warm advocates of the Pennsylvania system, and Foucher 
declares himself in favor of it in the publication above 
named. (No. 12.) His reasons are the common ones. 
But in the same publication, his demonstration that the 
whole penal system of France should be brought into har- 
mony with the requisites of the penitentiary system is 
much more important. The suggestions of the author on 
page 83, deserve all attention. ‘The author declares him- 
self against the system of infamizing punishments; against 
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imprisonment for life; against the galleys; against public 
exposure; against the ‘surveillance de la haute police; ” 
and demands a reduction of the minimum of punishments, 
In his view, also, many points in criminal procedure ought 
to be altered. ‘The long continuing arrest in preliminary 
examinations, is an evil according to his opinion. The 
sentiment of this practical view deserves to be well 
weighed. 

The author of the work, put under No. 13, speaks of the 
penitentiary system in an opposite strain. He shows, page 
255, that the whole penal legislation is in harmony with 
the penitentiary system, because the severity of punish- 
ments depends upon the discipline of the prisons. He blames 
the ministry for presuming, without legislation, to make 
arbitrary alterations in prison discipline. He combats the 
prejudices and many false views in regard to the peniten- 
tiary system, (page 379,) and shows the want of suitable 
provisions for juvenile offenders. The author reproaches 
in the first chapter the passion of his countrymen for imi- 
tating foreign institutions, and expecting from them all sal- 
vation, while upon the topic of the erection of new and 
expensive houses of reformation, built upon the panoptic 
and radiating system: he thinks this unnecessary. In the 
second chapter he attacks the theory of classifying prisoners 
categorically ; the impossibility of grouping them together 
according to their real merits, and the number of overseers 
necessary to carry out the system, are his arguments against 
it. In the third chapter he undertakes to prove, that the 
arrangements made in regard to the employment of prison- 
ers in houses of correction are good for nothing, and that 
the peculium which is granted is a mere trifle. He desires 
that prisoners should learn the trades which they will ordi- 
narily use when they come out of prison, and that they 
shouid have an opportunity of earning something while in 
the institution. ‘The author praises, with great enthusiasm 
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on page 92, the penitentiary in Munich as the best of the 
kind. In the fourth chapter he bitterly assails the law 
of silence, which he ridicules and shows to be impracti- 
cable. He adduces, page 115, an instance of a love affair, 
certainly not very edifying, which occurred in the peniten- 
tiary of St. Germain. In regard to isolation the author 
admits, (chapter fifth,) that this is indeed an excellent means 
of discipline in prisons, for wild and momentarily excited 
prisoners, for the purpose of subduing them, but that it isa 
great mistake to suppose that the mind and heart are im- 
proved by it. He attacks the system at all points, and 
especially, page 130, the plan of the (so called) ‘ relative 
isolation,’ in which the prisoners are separated among 
themselves ; he shows the mistaken sentiment on this point, 
and the difficulties of overseeing the convicts. He exposes 
particularly, the disadvantages springing from a system of 
isolation which allows prisoners to receive visits from other 
persons, for example, their relations. 

In the author’s opinion, p. 144, there is no absolute isola- 
tion, even in prisons professing to enforce it, since the pris- 
oners have intercourse with the overseers and instructers, 
*‘conseilleurs,” and ‘ visiteurs.” It is unallowable in the 
highest degree, he adds, to commend the system of isolation 
on the ground that it produces most suffering, and is best 
calculated to deter. In this highly acrimonious spirit, the 
author attacks all the other parts of the penitentiary sys- 
tem. ‘There are few books in which truth is so mixed up 
with falsehood, as in this. The author likes to push every- 
thing to extremes, and where he does not find complete per- 
fection, to condemn altogether. His deductions are inge- 
nious, and he understands bringing out the dark features of 
every institution. One of the most spirited chapters is the 
tenth, p. 306-49, on relapsed offenders. The author here 
assails the uncertainty of statistical returns, and there is no 
doubt great truth in his observations. His own statements, 
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however, must be used with caution, and still more the conclu- 
sions which he deduces from them. He undertakes, for exam- 
ple, to prove that crimes are not increasing, (in order to show 
that the increase of crimes and relapses furnishes no ground 
for introducing such doubtful, and, as the author thinks, 
unnecessary penitentiary institutions). The author assails 
in particular the favorable accounts made of the peniten- 
tiary in Geneva. He has great skill in wresting phrases 
from their connection, and turning them to his own account. 
One looks in vain in this book for a profound refutation of 
the penitentiary system, although it is interesting for its in- 
genious attacks upon the vagueness and exaggerations of 
the advocates of that system. ‘The author is for retaining 
the present system, with the exception that the earnings of 
the prisoners shall be placed in savings institutions, and 
the interest of the sum be annually paid to each one after 
his discharge. 

Whilst the author of the book just spoken of is the most 
decided opponent of the penitentiary system, there is the 
warmest defence of it in the publications placed under 
numbers 19 and 36. Each of the two, however, seeks its 
object in a different way. Mr. Moreau-Christophe is the 
eloquent advocate of the Pennsylvania system; Mr. Lucas 
is its known opponent. Practical knowledge and enthusiasm 
cannot be denied the latter. As it is one of the main objec- 
tions to absolute isolation, that the mortality is far greater 
in institutions adopting it, and that many more cases of in- 
sanity arise, Mr. Moreau-Christophe, in the publication 
number 19, first furnishes accounts on the state of health in 
the present penitentiaries of France. One in sixteen of 
male, and one in twenty-six of female prisoners, is the av- 
erage number of deaths in the maisons centrales. Of the 
galley prisoners there die, in Rochfort, one in eleven, in 
‘Toulon, one in twenty, in Brest, one intwenty-seven. From 
an official statement it appears, that every one of those con- 
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demned for ten years, dies before the expiration of his time 
of punishment. The author then compares the returns in 
regard to mental diseases, as they are given in the reports 
of the physicians of the Philadelphia prison (we refer to 
our previous abstracts from the American reports); and 
since he cannot deny the great number of cases of insanity, 
he resorts to the explanation given by the Philadelphia offi- 
cers, namely, that many who are mentally affected were 
predisposed to insanity, and especially in consequence of 
the use of ardent spirits. Much stress is laid upon the re- 
port of 1838, which we have already noticed, as well as 
upon the favorable statements of the officers in the Phila- 
delphia institution. ‘The author then shows from the tables 
communicated relating to Geneva and Lausanne, that the 
reasons given by the physicians of Geneva, for saying that 
since the strict discipline had been introduced into the Geneva 
institution, the health of the prisoners had grown worse, do 
not prove anything, because the pliysicians start from inac- 
curate premises, and have no trustworthy materials by 
which to show the relative state of health of the general 
population in a certain district, and that of the population 
in the penitentiaries. In comparing the relative mortality 
of the Auburn and similar institutions, with those of Phil- 
adelphia, Moreau-Christophe tries very ingeniously to help 
himself, by explaining whatever makes in favor of the first, 
on grounds independent of the system. At the end (p. 98), 
he puts in a kind of declaration of the Commission de 
Vacademie royale de médecine a Paris, in which it is set forth 
(reasons thereof are not given,) that absolute isolation 
(when accompanied with work and intercourse with the 
officers and clergymen) is quite practicable, and that the 
minds of the prisoners can overcome the severity of the 
punishment, and be preserved from any injurious conse- 
quences ; that, therefore, the committee would give the pre- 
ference to the Pennsylvania system, and that this system is 
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neither injurious to health nor to the mind. We must 
say that we have not been made wiser by this oracular 
sentence of the academy. Moreau’s book has met, even in 
France, with many refutations, for example, by Cariere in 
the Gazette Médicale, 1840 — although in the same gazette, 
Mr. G. Baillarger comes out on the same side. The writer 
of this article has heard a great number of distinguished 
physicians of different countries express a decided opinion 
that absolute isolation is injurious; but when asked for the 
reasons, the reply consisted of general observations, not 
based upon definite experience. The short experiment in 
Pennsylvania is not sufficient to put us at rest; but even 
this must have awakened our attention to its inevitable 
dangers. It is wrong to take notice only of the number of 
deaths in prisons; it were more important to demonstrate 
the state of health of those who quit them after a long con- 
finement. And here the writer of these remarks declares, 
that, according to his experience as director of the society 
for reforming dismissed prisoners, those persons who have 
been confined for some length of time in the penitentiaries, 
come out of them physically weakened, subject to various 
diseases, and often die earlier than it is probable they other- 
wise would have done, judging from their physical consti- 
tution. ‘The writer has likewise been assured by most 
of the directors of lunatic hospitals (and it is they, who 
have the best opportunity for observation), that absolute 
isolation furthers the development of mental diseases. The 
Academy in Paris thinks, that the mind might overcome 
the severity of the punishment and counteract its disadvan- 
tages. But this is just the main point at issue; everything 
depends upon the mind; and though an indifferent man 
might also bear isolation with indifference, or an active- 
minded man who possesses at the same time a certain de- 
gree of moral equanimity, know how to occupy himself 
even in solitude, and so retain his power of self-control, it 
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will not do to argue from this that the same would be the 
case with others whose minds are more easily affected. It 
appears to us, that the question whether absolute isolation is 
or is not injurious to mind and body, is not yet by any 
means, ripe for decision. 

Particular attention is due to the work of Mr. Lucas, 
noticed under No. 36 A long journey which Mr. Lucas 
took, in the year 1839, through Italy and Germany, for the 
purpose of becoming acquainted with the penitentiaries 
there, confirmed his former convictions. Supported by a 
mass of statistical information, he shows clearly the neces- 
sity of a reform in the prison discipline of France. His 
suggestions may be comprised in the following points. 
Houses of reformation for juvenile offenders should be pro- 
vided for juvenile offenders, and, particularly in many parts 
of France, for boys, such as are the subjects of restraint ac- 
cording to the Code, article 66—69. The institution is to 
be calculated as well for instruction in agriculture as the 
mechanical trades; during the night each one is to be 
confined in his separate cell; and by day they are to work 
together in company. Young girls are to be kept in a 
separate division of another prison; and children who, at 
the request of parents, are to be confined according to the 
Code civil, article 375, are to remain isolated day and 
night, but be brought up to labor. For persons accused 
and indicted, prisons should be erected with separate cells. 
In prison punishments the author would have those who 
are convicted and sentenced for less than two years kept 
separated from the rest; these should suffer absolute isola- 
tion, but have their time of sentence proportionally dimin- 
ished. In regard to criminals sentenced for many years, 
the author calls, (page 44,) for the abolition of galley-pun- 
ishment, and the improvement of the maisons centrales at 
the same time. He shows very plainly, how the galley 
punishment is considered in France universally less severe 
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than imprisonment (seclusion), and that the punishment 
itself has no ways a reforming effect. For those sentenced 
for life, certain maisons centrales must be exclusively 
kept, (page 55); for those sentenced for a term of years, 
the reformation system should also be adopted, based upon 
isolation by night. As the change for this latter purpose 
is very difficult and expensive, the author does not wish 
to have it introduced at once. 

Mr. Lucas’s book contains also a good refutation of many 
assertions in the book of Mr. de la Rochefoucauld Liancourt, 
mentioned above. Especially, would we commend to our 
readers the book placed under Number 17. It contains the 
realization of a wish which every friend of penitentiary 
improvement must ardently cherish. The commission of 
prisons for Lyons (a society composed of men deserving of 
the greatest respect) undertook, through the combined 
efforts, and particularly through the activity, of a religious 
corporation, to exert an oversight and a morally religious 
influence, by which alone a penitentiary system can be 
made of any use, over the prisoners. An excellent and 
elaborate report of the commission takes up and examines 
every point of importance in a prison discipline. The inter- 
nal duties in the institutions are performed by the brothers 
of St. Joseph, in the houses for males, and by the sisters, 
in the houses for females. ‘The report, (page 18,) refutes 
completely the objections which are often made to the influ- 
ence of religious corporations. Only self-conceit or religious 
indifference can fear this influence. he decided advan- 
tage lies in this; that where such corporations make them- 
selves useful in hospitals, lunatic asylums, and prisons, the 
superintendence proceeds from persons who work for the 
promotion of their object with love and disinterested self- 
sacrifice, whilst the best institution may fail for want 
of finding suitable sub-overseers. The only thing to be 
looked to is, that the province of the officers appointed by 
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the state, to whom the management of the institution and a 
certain superintendence and discipline belong, and the posi- 
tion of the religious corporation, should be properly defined 
so as to avoid differences and mutual encroachments. The 
report, (page 26,) also presents the necessity of adequate 
codperation. It speaks well, (page 35,) on absolute isola- 
tion, and its proper limits, and the law of silence, and ob- 
serves, (page 40,) that classification in a penitentiary is, no 
doubt, subject to many mistakes, and can work no mira- 
cles, but still universally works well. In regard to disci- 
pline, it is remarked, (page 42,) that moral compulsion, 
according to experience, is more fearful to prisoners than 
physical suffering, and makes punishment more effective. 
A system of rules is then given, consisting of four hundred 
and forty-four articles, and designating in the most minute 
detail the sphere of action and the duties of all persons 
attached to the institution. The article 74 distinguishes two 
kinds of employés, those who labor for the improvement 
of the prisoners, and those who are appointed to guard and 
superintend them. ‘The former are the “ brothers of St. 
Joseph.” In every institution there is a brother director, 
and by articles 78 and 90, he is named one of the establish- 
ed authorities, (concierge); no one has authority over the 
other, but their action is joint. The overseeing (surveil- 
lants) brothers have the immediate superintendence each of 
his own division. In article 289, the practice of religious 
duties, classification, silence, instruction, and the codpera- 
tion of moral and religious societies, are enumerated as 
means of improvement. On the subject of classification, 
articles 299—324 contain very minute regulations. Besides 
the classification according to age, sex, and kind of crimes, 
there is a classification morale, which is based upon the 
conduct of the prisoners and their previous habits of life. 
There is a separate division for the relapsed. A special 
quarter (quartier d’ exception) is to be reserved for political 
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criminals and such as are not used to manual labor, but 
cannot be left idle in the work-rooms. Isolation is to be 
effected by means of the law of silence, which, however, 
is made more lenient by visits from the members of the 
‘* société morale and relegiuse.”’ A separate chapter treats 
of rewards. The allowable kinds of punishments are mi- 
nutely specified, (article 401—415,) and are based upon the 
feeling of honor of the prisoners; for the gravest offences 
they-are made severer. ‘The whole scheme of regulation is 
in the highest degree worthy of attention; everything, 
however, depends upon the mode of putting it into exe- 
cution. 

The experience thus far in Lyons, speaks well for the ef- 
ficiency of the commission. Count Petitti, in his work (p. 
88,) gives a minute account of his observations during his 
stay in Lyons. 

General attention, more than to any other publication, is 
due to the project of a law laid before the French chamber 
of deputies in 1840 (quoted above under number 38.) It is 
known what the French government has done to procure the 
necessary information, by sending men to all the countries 
of Europe and even to America. One might hope thence 
that the new prcject of a law would express a definite opin- 
ion. It is declared in the preamble, that the framers of the 
law had kept themselves from a blind passion for imitating 
foreign institutions. The want of uniformity in the French 
penitentiaries, is described as a great disadvantage in their 
present condition. The houses of detention for persons com- 
mitted for examination are, in the government’s admission, 
institutions for moral depravation. Hence article 6 of the 
new project prescribes, that all persons accused and com- 
plained of are to be kept in separate cells day and night, 
yet so that those who are related to each other, and those 
implicated in the same charge, may be allowed communica- 
tion by permission of the prefect or the officers of the estab- 
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lishment, provided the examining magistrate has no objection 
to make. In regard to penitentiaries, it is laid down asa 
principle (p. 15,) that not only must moral contagion among 
the prisoners be prevented, but that the tendency of the 
institution shall be to intimidate the prisoner and at the same 
time compel him to adopt better notions of order and indus- 
try, and to practise self-examination, and submit himself to 
the discipline. The government, however, announces that 
it cannot yet make a decision in preference either of absolute 
or relative isolation. It recognises the difficulties and the 
prevailing objection with many persons against the first sys- 
tem, when applied to a confinement for many years. It de- 
sires that the law should only state the fundamental princi- 
ples, and leave to the government to collect further materials 
and to help out the details by regulations: the freedom of 
communication among the prisoners must at all events be 
suppressed. A main point is the division of places of pun- 
ishment. The greatest obstacle is the abolition of the gal- 
leys. A frightful picture is drawn of their present condition. 
(p. 23.) 'T’o abolish these entirely must be the aim, but this 
can only be effected slowly. In no case, however, would 
the government propose doing away with the galleys, if sol- 
itary confinement were not substituted in its stead. 

Of the maisons centrales, (according to the law in question) 
in which the punishment of imprisonment (seclusion) is in- 
flicted, some are good; the system of absolute isolation, 
however, must be tried in them, though with such mode of 
infliction as to make it easy to return to the system of 
Geneva. For commitments under a year, absolute isolation 
is considered most suitable; and it would be proposed at 
once to erect a number of new prisons for the purpose, if 
circumstances did not render it impracticable. ‘The govern- 
ment is in favor of allowing the prisoners a part of their 
earnings. Institutions for juvenile offenders should be a 
chief object of concern. In every respect the government 
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reserves to itself the right of making necessary arrange- 
ments by by-laws, and so the project of the law is left very 
general. Article 12 declares that those condemned to ¢rav- 
aux forcés shall suffer their punishments in the penitentia- 
ries. 

For persons condemned to confinement (seclusion) and 
imprisonment, separate institutions are to be erected, as well 
for young persons who by the Code pénal article 67, 68, and 
Code civil, article 66, are the subjects of confinement. 
However, by article 16, such children may be bound out as 
apprentices to mechanics or farmers, or put in institutions 
to be educated, the government retaining the right to send 
back such children at any moment to the penitentiaries. 
Article 19 orders that all prisoners shall be obliged to labor : 
article 29 prescribes the disciplinary punishments, but arti- 
cle 15 reserves the right to name, through special decrees, 
the kind of confinement. 

The duty of making the report on the proposed law, in the 
chamber of deputies fell upon de Tocqueville, honorably 
known through his visit to America, and by many publica- 
tions. The commission, with whom Beaumont also was 
associated, go deeper into the subject than the government 
in its preliminary statements of motives. They agree 
(Rapport, p. 8,) with the view of the government, that per- 
sons committed for examination should be entirely isolated ; 
only one member of the committee wished to qualify this 
with some limitation. In regard to communication of 
prisoners undergoing examination, the committee is in some 
respect even more liberal than the proposed law. Rela- 
tions, or connections, when accused together, shall always 
be allowed to communicate, with permission of the direc- 
tors; others, when involved in a joint charge, have the 
same rights, unless the judge forbids it. In case the judge 
prohibits intercourse between the accused none is to be 
permitted. In regard to penitentiaries, they ascribe the 
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increase of crime in France chiefly to the bad condition of 
prisons, which neither deter nor improve. The abolition of 
galley punishment (which the commission denounces as 
pernicious) is said to be demanded throughout the land. 
The minister of marine also states that the galley-slaves 
are bad workmen, and corrupt the free laborers. But the 
maisons centrales should also have a complete reforma- 
tion. ‘The commission is not of the same opinion with the 
government (we think justly) in holding that it must be 
left to the latter to arrange the prison system through ordi- 
nances; this is proper only for legislation. The commission 
also does not approve the proposal, that the government 
should collect experience upon the different systems by 
arranging one prison according to one plan, and another 
according to the other, and so keep watch of their effects. 
Legislation must decide, to which system it will give the 
preference. For this purpose the commission examine the 
different systems. The majority (Rapport, p. 23) declare 
themselves against the system of isolation by night, and 
common working together by day, with absolute silence, 
because they think that this rule of silence cannot be car- 
ried out, and because they fear the dangers arising from a 
mutual acquaintance among the prisoners. 

The majority are in favor of absolute isolation, but ac- 
knowledge also the difficulty of enforcing it. They say 
that the association of criminals, and their mutual corrup- 
tion can only be prevented by isolation. The financial point 
of view is then discussed. The commission maintain, that 
sufficient occupation can be found for prisoners even in 
absolute isolation ; that the time of apprenticeship is shorter 
and that the prisoners work faster; that hence the earnings 
will not be so small as they are generally supposed. ‘The 
commission then furnish calculations, of whose accuracy 
there may be great doubt, as they are based on data which 
exactly contradict other statements, for instance, as to the 
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despatch of work in solitude. If the cost of supporting a 
prisoner also in absolute isolation is greater to the state, 
this is compensated (in the view of the commission, p. 33), 
by the fact that the system also intimidates more, and 
hence fewer relapses occur. ‘The commission undertake to 
answer the objections against absolute isolation. In reply 
to the suggestion that Frenchmen would suffer more from 
it than natives of other countries, they adduce (p. 37,) the 
experience, that three Frenchmen were found in the Penn- 
sylvania institution, upon whom solitary confinement had 
had no different effect than upon the others. ‘The commis- 
sion expect much good (p. 39), from separating the prisoner 
from his associates in crime, and leaving him to his con- 
science and the calm survey of the evil which his crimes 
have brought upon him. The assertion that the health of 
prisoners suffers by absolute isolation, is contradicted by 
appeal to the experience in Glasgow and in la Roquette (in 
both which institutions however the confinements are only 
of short duration) and in Philadelphia, (where the reporter 
follows, with too great partiality, the report on that institu- 
tion, for 1839.) In order to account for the greater mor- 
tality in Philadelphia, the commission resorts to the peculiar 
circumstances of the case (report, p. 40), and that the mor- 
tality in the French prisons was much greater. They state 
that from 1817 — 35, there was in the maisons centrales, one 
death in sixteen, and in the galleys one in nineteen. That 
in the French army the mortality was greater still. The 
commission ask with great naivete (p. 43), is the state 
bound to afford a stronger guaranty to criminals than to its 
soldiers? In regard to the occurrence of cases of mental 
disease in the institution of Philadelphia, the commission 
admit it to be surprising, and will not defend it. Though 
the majority of the commission (p. 45,) are in favor of ab- 
solute isolation, yet, as the report states, not with the need- 
less severity of Pennsylvania. They wish to separate the 








354 Penitentiary Improvement. [Jan. 


prisoner from other criminals, but not to consign him to 
utter solitude. He is to have communication with honest 
people, and therefore every penitentiary is to have teachers 
and clergymen. ‘The commission (p. 48,) give a sad ac- 
count, of how little is done in the French penitentiaries, for 
religious improvement; the clergyman, in the view of the 
commission, can contribute much to the efficacy of the pen- 
itentiary system. The prisoners should also receive visits 
(p. 50) from the members of the board of overseers, (com- 
mission de surveillance.) No institution should have more 
than five hundred prisoners. ‘The relations of the prison- 
ers, and members of benevolent societies should also have 
the privilege of visiting the institution. The commission 
suppose, as a matter of course, that the prisons are so built 
as to allow each prisoner exercise in the open air: also, the 
prisoner (p. 52) shall be allowed two hours daily, for in- 
struction, visits and reading. They propose to have a sep- 
arate institution for each kind of confinement. 

Profits of labor are to go to the state: prisoners are not 
to have any claim upon them. 

The commission are of opinion that when solitary confine- 
ment is introduced, the decretion of punishment should be 
altered in the code. ‘he maximum of hard labor (travaux 
forces) when short of life should be twelve years; that of 
imprisonment (reclusion) eight and that of confinement four 
years. In Pennsylvania, they say, none ought to be con- 
fined over ten years. ‘The commission however (p. 67) 
would not abolish imprisonment for life altogether, but pro- 
pose that prisoners who are to be confined for more than 
twelve years, shall only pass twelve years in absolute soli- 
tude, and after that be isolated only by night, and work in 
silence during the day. At that time there were in France 
two thousand and fifty sentenced to life-imprisonment. The 

“tommission hope, that, after twelve years solitary confine- 
ment, few will be in a condition to need it any longer. The 
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commission (p. 76) are against the proposal of some of their 
members, that the system of absolute isolation shall be ap- 
plied first to those who are sentenced for two years or less. 
They say, this would be a dangerous inducement to many 
to commit severer crimes for the purpose of escaping the 
new system. They give (p. 80, &c.) a good exposition of 
the principles on which juvenile offenders should be treated 
in prisons. We shall recur to this hereafter. 

The project of the law, elaborated by the commission, is 
drawn out upon the foregoing principles. One sees that the 
majority of the commission are in favor of absolute isolation, 
but they have in mind another system than that of Penn- 
sylvania, as they go upon the supposition that the prisoners 
shall be visited, from time to time, by different persons. It 
appears to us that the commission deceive themselves in this 
respect ; for, though a chaplain be appointed to every insti- 
tution, yet it is impossible that he should visit so great a 
number of prisoners in their cells in a profitable manner. 
In a few minutes nothing can be accomplished, and much 
time cannot be left him if he visits every one, there being 
five hundred in each institution. Nor can much account be 
taken of the visits of the members of the board of overseers, 
(conseil de surveillance) and of benevolent societies. Ex- 
perience teaches that but few persons (such houses of refor- 
mation being generally located in small towns) devote them- 
selves to the task with true zeal and sacrifice of time. Among 
those who do it, there are, however, many whose intentions 
are, no doubt, very good, but who have not the necessary 
knowledge of human nature to avoid being deceived by 
cunning criminals. If hypocrisy is ever to be expected, it 
certainly is when the prisoner is in the presence of good- 
natured persons, who can be easily deceived. 

The commission is for applying solitary imprisonment for 
twelve years to those sentenced for long terms, and after 
that time the Geneva system. One asks justly, why apply 














356 Penitentiary Improvement. [Jan. 


this system after the lapse of such a time? If the commis- 
sion think, that, by absolute isolation for twelve years, the 
prisoner is so reformed, that he may safely associate with 
other prisoners, we ask why limit this presumption to twelve 
years ; and why not concede that many may be earlier re- 
formed and so the strictness of the law be relaxed? The 
main reason of the commission perhaps is, that they suppose 
that a solitary confinement of twelve years will so weaken 
the body and mind of prisoners, that but few will survive 
the time (the experience of houses of punishment proves 
this), and that those who do survive, will be in so miserable 
a state of body and mind, that they may be treated more 
mildly during the rest of their sickly lives. But in this 
last point of view there appears already a suflicient argu- 
ment against the proposed system. 

Turning now to Belgium to observe the progress of the 
penitentiary system there, we refer to our former notices, 
from which it appears that the exertions of the Belgium 
government (great praise is due to the efforts of Ducpetiaux, 
though himself an advocate of absolute isolation) have had 
for their object to introduce isolation by night, silence, class- 
ification of the prisoners, the system of private earnings 
(pecule) and the chance of shortening punishment by good 
behavior. New prisons after the penitentiary plan have not 
as yet been built; only in Namur there has been erected a 
house of reformation for women, which we shall presently 
speak of. On the state of Belgian prisons there are, beside 
the writings of Ducpetiaux above mentioned, accurate ac- 
counts in the work of the Spaniard Ramon de la Sagra, 
mentioned above, number 10, and in the report (above No. 7) 
of Moreau-Christophe. Both visited Belgium to acquaint 
themselves with the prisons there: the first describes the 
Belgian penitentiary institutions in the second part of his 
work, pages 237-291 ; the other in his report page 114. Both 
are dissatisfied with the state of things they found, although 
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they acknowledge that the Belgian prisons, aside from the 
system, are in a good condition as respects cleanliness, ex- 
ternal order, care taken of the prisoners and industry ; hence 
the mortality is far less in them than in the French institu- 
tions (Ramon de la Sagra II. p. 257.) 

More recently absolute isolation, as introduced into the 
Geneva penitentiary, has attracted the attention of travel- 
lers; however Ramon de la Sagra (II. pages 259-269) as 
well as Moreau-Christophe (page 122) show the insufficien- 
cy of this institution. There the experiment is made of 
absolute isolation, and a special section of the institution 
(quartier d exception) with 36 cells, reserved for the confine- 
ment of prisoners day and night. Moreau-Christophe 
observes that what has thus far been done is rather in- 
jurious than beneficial, as the cells are too small and have 
not sufficient ventilation, excepting those on the ground 
floor, which have little yards to them. These cells are 
designed for prisoners over thirty-five years old, who have 
not relapsed and are not sentenced for life. 

The new house of reformation for women in Namur, and 
the system of regulation there introduced, mentioned above, 
No. 43, are well worthy of attention. All female convicts 
are received in this house; the superintendents are the sis- 
ters de la Providence, (a religious corporation in Belgium.) 
In the institution there is one lady superior, and fourteen 
sisters, of whom one is a teacher, five have the superinten- 
dence of the sleeping apartments and work rooms, and the 
rest have charge of the kitchen, wash room, hospital, &c. 
A committee consisting of twelve members has the general 
oversight. The superior of the sisters, according to the reg- 
ulations of the directors, has the superintendence of the 
prisoners, guides the occupation of the under sisters, and 
gives them the necessary instructions in concert with the 
director. ‘The immediate control over the prisoners belongs 
to the sewurs surveillantes. ‘The prisoners have separate 
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cells during the night, and work together in common in the 
work rooms. During the first fifteen days every new comer, 
condemned to criminal punishment, (and those condemned 
correctionally for ten days,) are kept in the solitary cells. 
Proper provisions are made for schools, religious instruction 
and divine service. ‘The prisoners receive a part of their 
earnings ; rewards (article 125 reglement) as well as_pun- 
ishments are minutely regulated (114-124). Public opin- 
ion in Belgium thinks favorably of this institution. 

The prisons in Holland have always been famed (often 
above their real merit) for cleanliness and the good treat- 
ment of their inmates. The character of the Hollanders 
also, for benevolence has been sustained by large donations, 
and taking an interest in societies which have for their object 
the improvement of the condition of prisoners. The Holland 
government likewise has done much for the prison system 
and its external regulation. It would be a great mistake 
however to suppose that the penitentiary system had made 
any progress in Holland. The work of Ramon de la Sagra 
Vol. I. page 257, and the report of Moreau-Christophe, page 
37, furnish minute particulars on this topic. But the best 
recent exposition of the subject is contained in a little pamph- 
let, entitled ‘‘ Rapporté fail au comit de direction de la société 
Neerlandaise au sujet de la visite qu'on faite dans ce pays 
Allen, M. Fry §& Guerney.” (Report made to the Committee 
of directors of the Netherland society on the subject of a visit 
made to this country by Messrs. Allen, Fry and Guerney, 
by Mollett.) Par Mollet, Amsterdam, 1840. 

It appears from this report, that the prisons are generally 
too small, not even cleanly in all cases, that they are defec- 
tive in superintendence and isolation, and that, in the 
houses for women, men frequently have the oversight. 
The best general account of the population of the Dutch 
penitentiaries is obtained from the excellent statistical 
returns in the “‘ Jaarboeckje over 1840, page 137, published 
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at Gravenhagen, 1840. It appears that in 1837 there were 
3748 convicts in the prisons, of whom 1628 were sick ; 
there died the same year 84 relapsed offenders; 395 had 
been criminally condemned, and 372 correctionally. In 
regard to the Dutch penitentiary system, Mr. Mollet 
deserves grateful commendation ; we owe to him the publi- 
cation mentioned above, No. 14, and a new one styled: 
 Quelques idées sur les lois pénales et sur les prisons dans 
le royaume des Pays bas, Amsterdam, 1840.”  (‘‘Some 
thoughts on penal laws and the prisons in the kingdom 
of the Low Countries.”’) There existsin Holland an estimable 
society, for the moral improvement of prisoners. ‘The pub- 
lication mentioned, No. 14, gives an account of its opera- 
tions, and describes first what the government has done for 
the improvement of prisons. The classification of the pris- 
oners in the prison (Zuchthaus) at Leeuwanden merits 
here particular notice. (See on the same subject also, 
Ramon de la Sagra I. page 286.) There are four classes. 
The first class consists of those whom the state thinks it 
necessary to subject to a particular superintendence, and 
those whom the administrative committee send there on 
account of serious offences in the penitentiary. ‘The second 
class comprises those who have been sentenced to death, 
but pardoned by the king, and all those sentenced for life 
and relapsed offenders, as well as those originally belonging 
to the third and fourth classes, but who are punished for 
heinous breaches of discipline. 'The third class is for those 
sentenced to hard labor for at least ten years, or to the 
house of correction (Zuchthaus) for ten years, and those 
who have been advanced from the second class into this on 
account of good behavior. The fourth class has two divi- 
sions. 1. Those sentenced to less than ten years in the 
house of correction, and those that belong to the second 
class, but deserve milder punishment, on account of miti- 
gating circumstances, and those who are advanced from the 
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third class for good behaviour. 2. Young people under 
eighteen years of age who are not condemned to hard labor, 
on account of a relapse. 

The prison society just mentioned, among whose most 
zealous members are Messrs. Mollet and Saringon, (author 
of several publications on prisons), felt the necessity of 
making suggestions to the government for improving the 
prisons. Much is due to them already, especially for the 
erection of separate prisons for juvenile offenders, and in- 
stitutions (report, p. 37) for taking care of liberated prison- 
ers. Mr. Mollet describes the obstacles which the members 
of the society still find in their visits to the penitentiaries, 
and asserts the necessity (p. 51) of introducing isolation by 
night, and abolishing infamizing punishments. The sug- 
gestions of the commission (p. 56), on the means by which 
liberated convicts may be taken care of, are highly interest- 
ing. We shall recur to this again hereafter. The efliciency 
of the society does great honor to the men who labor with 
zeal and discretion, for the accomplishment of its noble 
objects. 

Before we draw conclusions from the accounts given 
above, and state the results which may be arrived at in 
view of prison reformation, from the inquiries and collected 
experience thus far, we will take the liberty to call attention 
once more to the newest publications which have appeared 
since our last article in this journal. 

The fifth report of the prison inspectors in England, men- 
tioned above, (No. 49,) gives accounts of the progress in 
building the new penitentiary house in London, and con- 
tains further in great detail reports relating to the condition 
of each of the prisons. There is much in it also interesting 
to the foreign jurist, as it states the number of prisoners in 
every institution, the comparative condition of their physi- 
cal and mental health, the number of deaths, their ages, 
the crimes for which they were committed, and the number 
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of cases of relapses. It appears, that there is the greatest 
difference in the internal economy of the prisons, and that 
everywhere, the structure of the prison, calculated for the 
old system, throws great obstacles in the way of the newly 
proposed arrangements. Many observations, communicated 
by the directors, clergymen, and physicians of the pris- 
ons are worthy of notice, for example, that the proposed 
isolation of prisoners by day and by night cannot well be 
carried out unless the cells are built differently ; thus, for 
instance, the report speaks in this strain of the great peni- 
tentiary house of Milbank (p. 193), and further (p. 137) of 
the disadvantages of the existing arrangement, which al- 
lows prisoners to receive visits from their relations, and 
write and receive letters from them. ‘The director thinks 
that this is too often abused, and that it causes a discontent- 
ment in the mind of the prisoner which interferes with im- 
provement. It appears (p. 200 and 210) that in 1838, of 
four hundred and forty-two prisoners, ten died, and in 1839 
— five only. On medical grounds, they frequently dismiss 
a prisoner from the institution when his health is in great 
danger. In the year 1838, forty-two, and in 1839, twenty- 
nine were dismissed for this reason. (Pectoral complaints 
were the general reason.) Also the observations made in 
Westminster bridewell (p. 229) confirm, how dangerous 
absolute isolation can become, if the cells are not specially 
constructed for it, for example, if they are not spacious 
enough, or well ventilated. In regard to the silent system, 
practised in the house of correction, it is observed (p. 233), 
that it neither deters nor improves. In this prison there 
died from the first of March to the thirty-first of August, 
1840, eight prisoners. Favorable details are given of the 
Lewes county house of correction (p. 369). The moral 
condition of the prisoners in it is good (the chaplain’s re- 
port of his observations here is interesting (p. 370) ). The 
director gives his decided opinion in favor of the system of 
VOL. XXVIII. — NO. LVI. 24 
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absolute isolation (p. 373) and states that it is particularly 
necessary that the prisoners in a penitentiary should not see 
one another. Important are also the statistical accounts, 
(p. 378) on the crimes committed in the eastern district of 
Sussex from 1834 to 1838, with remarks on the causes, and 
page 381 on the mental state of the prisoners, and page 
384 on their conduct in regard to participating in religious 
exercises. 

The new report (see above, No. 50) on the Parkhurst in- 
stitution for juvenile offenders, deserves particular attention. 
We have already given an account of this important insti- 
tution for reformation, (Arch. 1841, p. 195-97) and likewise 
extracts from the first report. From the latest report, it 
appears that in 1840, there were one hundred and fifty- 
seven juvenile offenders in the institution: among them 
there were ninety-three from 14 to 16, seventy-five from 
12 to 14, twenty-one from 10 to 12, nine from 18 to 20, fifty- 
eight from 16 to 18 years old. Most of these convicts had 
been in prison frequently before. Some of them were sen- 
tenced to transportation for fifteen, others for ten and seven 
years each. Many punishments had to be inflicted upon 
these offenders in the institution. One hundred and sixty- 
five were punished on account of insubordination or telling 
lies, fifty for graver offences, seventy-one for smaller misde- 
meanors, forty-seven received corporal chastisement. The 
report states that the moral condition is far better in 1840, 
than it was in 1839. Agriculture, which the prisoners pur- 
sue, proves to be the best help to reformation. Labor is 
never imposed upon them as a punishment, on the contrary 
it is so arranged that the prisoners must consider it a privi- 
lege to be allowed to work. All the prisoners in the insti- 
tution, as we stated in a former article, are divided into 
three classes, probationary, to which all new comers belong, 
ordinary and refractory. ‘The report observes, that the ar- 
rangement proves very effectual, by which the prisoners in 
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the probationary class work and receive instruction together, 
but are under close oversight during the time appropriated 
to exercise, so as not to be able to speak together. All this 
taken together, makes it very easy for the officers, as the 
report states, to observe the true character and peculiarities 
of each prisoner. The prisoners of the refractory class are 
kept in close confinement, and receive stricter treatment 
than the rest. 

Highly important is the collection of regulations for Eng- 
lish prisons mentioned above, No. 53. ‘They contain three 
hundred and twenty-two sections, and relate to all the du- 
ties incumbent upon the individual officers of the prisons, 
and prove the practical knowledge of those concerned in 
framing them. Thus in sections 150-175 the duties of the 
chaplain are very minutely specified. There is much in- 
deed to be criticised, as for instance, that the chaplain must 
speak at least once a month with a prisoner, (section 159,) 
which does not seem sufficient ;. yet it must be observed, at 
the same time, that according to section 293, it is prescribed 
in relation to those condemned to solitary confinement, that 
they shall be visited daily in their cells by the governor, 
chaplain, and the physician; and they are to be visited at 
least once a month by the superintending inspector. Sec- 
tions 251 and 257 determine minutely how often prisoners 
may receive visits from relations, and receive and write 
letters. 

If we inquire what has been done in France, most re- 
cently, since our last communication, we find nothing more 
than the publications mentioned, No. 54 and 56 above, and 
some ministerial instructions ; since the chambers, unfortu- 
nately, have not yet found time to consider the proposed 
law on prisons, so that the matter can only be helped out in 
the meantime by ordinances of the ministry. An important 
ordinance is that of December 7th, 1840, in relation to the 
management of the institutions for juvenile offenders. It ap- 
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pears from the report that there is a great number of such 
prisoners in France; in Paris alone there are six hundred 
and forty-seven, in the separate departments in the maisons 
centrales five hundred and sixty-seven; in Lyons, in the 
separate institution, one hundred and twenty-two; in Met- 
tray, and with mechanics or farmers, three hundred and 
fifty, &«. The minister praises the institution at Mettray, 
and also the progress of that at La Roquette, and then 
points out the considerations which the prefect must regard, 
when the court releases or sentences a juvenile offender, 
particularly in deciding the question, whether the offender 
shall be put with a family or be bound as apprentice to a 
mechanic — on which points the minister recommends par- 
ticular care. One of the main regulations is, that the insti- 
tutions for juvenile offenders shall be separated from the 
other prisons. Particularly important is the regulation men- 
tioned above, No. 56. We have already alluded to the 
beneficial effects resulting from the arrangement adopted in 
some cities in France, by which religious societies, as for 
example, in Lyons the brothers St. Joseph, and in Hagenau 
the sisters of charity, have the superintendence of prisons. 
The minister, in his circular of May 22d, 1841, expresses 
his opinion, that, speaking from experience, there had been 
no collision between the administrative authorities of the 
prison and the members of the society, but that, on the con- 
trary, the noble self-sacrifice and piety of the sisters had 
contributed effectually to the support of prison-discipline. It 
resulted hence that it was expedient to establish by an in- 
struction the relation of the administration and the super- 
intending orders. In this way came to pass the very ap- 
propriate regulation comprising twenty-four sections, by 
which the sister superior and the assistant sister and the 
other sisters, come into the relation of guardians (gardiens) 
of the (female) convicts. The male attendants are only 
allowed to go into the rooms of the female prisoners, when 
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called in by the sisters. The sisters have the oversight of 
the work in the kitchen, the wash-room, &c., without being 
allowed to interfere with the regulations aad prison-admin- 
istration. They attend the sick, keep the school, and be- 
stow there rewards and punishments. When a prisoner is 
sent to the punishing room for an offence, the superintend- 
ing sister can order the punishment and have it executed on 
the spot; but not without first making it known to the sister 
superior, who informs the director, and who decides defi- 
nitely on the case. The sisters stand connected only 
through their organ, the sister superior, with the director, 
who, however, in urgent cases, may give direct orders to 
the sisters, and who, when the interest of the service re- 
quires it, can command that a sister should be removed 
from her place ; he ean even, in important cases and on his 
own responsibility, suspend the service of the sisters, but he 
must forthwith make it known to the prefect. When a 
prisoner is discharged, the sister superior takes care of her, 
and gives her attendance to the office of the city magistrate, 
or even, if necessary, to the place of her departure. 

Some very good remarks are contained in the explanatory 
circular. 

In the publication mentioned No. 54, its author; known 
by his journal of a visit to the prisons of Italy, proposes the 
erection of an experimental house of reformation, which 
may serve at the same time as a model school for prison- 
officers. ‘The institution is to be erected upon the following 
principles : 1. Every one who enters the institution, receives 
a separate cell, where he is to remain day and night, with- 
out being allowed to work during the first fortnight, after 
which time he may have work, and then shall be regularly 
visited by the director: 2. If the prisoner behaves well, he 
can enter the second class, (d’épreuve) in which isolation is 
only had in night-time; during the day this class work un- 
der inspection and with strict charge of silence: 3. By good 
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behavior the prisoner may raise himself to the third class, 
(des améliorés.) Here also is isolation during the night; 
silence is not enjoined absolutely. The officer may allow 
conversation. If the prisoner behaves badly, he returns 
again to a lower class. The author thinks it necessary that 
opportunity should be afforded to liberated prisoners to em- 
igrate, and thinks that in Guyana, a colony might be es- 
tablished for this purpose. 

Turning now to Belgium, we notice, of the more recent 
publications on prisons, the articles mentioned above No. 51, 
52, 59, 60. No. 51, is an acceptable reprint of an important 
publication which appeared as long ago as 1775, and which 
it was difficult to find even in Belgium itself. A descend- 
ant of the excellent author Vilain XIV. to whom Flanders 
is so much indebted, undertook to bring out the book again, 
and besides the biography of the excellent author, to add 
new documents, hitherto unpublished, particularly relating 
to the erection of the penitentiary at Geneva. As far back 
as the year 1771, Vilain XIV. prepared a memoir (inserted 
in this publication, p. 62 —92,) on the necessity of an in- 
stitution calculated for the improvement of criminals and 
vagrants; the plan and the designs for all the necessary 
instructions were drawn up by him. The remarks of the 
author show his profound knowledge. The maison de force 
at Geneva was built after his plan. It is known with what 
respect Howard spoke of it. The editor of the present work 
states the gradual alterations which this penitentiary has 
undergone in the course of time (p. 36;) treats then (p. 40) 
of the character of the penitentiary system, and shows that 
this system was brought into existence at Geneva, and was 
thence transplanted to America. He declares himself (p. 48) 
in favor of introducing a mixed system, which can harmonize 
the advantages and disadvantages of the Auburn and Penn- 
sylvania systems. ‘The reprinted memoir of 1775 gives the 
best insight into the original character of the system taken 
as the foundation at Geneva. 














1843. ] Penitentiary Improvement. 367 


The publication, mentioned No. 52, is a new edition of a 
collection of all the ordinances relating to the management 
of Belgian prisons which we have heretofore noticed. As 
the first edition with the supplements appeared in 1837, the 
new edition is important on account of the ordinances issued 
since that time, for example, (p. 182,) on the transportation 
of prisoners in appropriate vehicles so that they cannot be 
seen; farther in 1839, on the way to avoid the disadvantage 
of sending convicts to distant houses of correction, who are 
only sentenced for six months. 

The publication, mentioned No. 60, is the work of the 
highly meritorious Mr. Vishers, who, in reference to a new 
prison, now about to be built in Luttich, declares himself 
unconditionally in favor of introducing the system of abso- 
lute isolation, and gives as one of the main reasons for it 
the fact, that the time of punishment can be so much short- 
ened. Three months solitary confinement, in his estimation, 
are equal to a year’s imprisonment in the ordinary mode. 

In No. 59, Mr. Ducpetiaux, who has already done so much 
for the prisons in Belgium, is in favor of erecting houses of 
reformation for juvenile offenders; and while he adduces 
the favorable experience of La Roquette, he looks for safety 
only in the introduction of the solitary system, he answers 
the objections brought against it, and observes (p. 21,) that 
divine service could easily be held in common by making 
each convict wear a black cowl which should cover the en- 
tire head and leave only two apertures for the eyes with 
which to see the chaplain, and thus prevent the prisoners 
from seeing each other. He lays great stress on a proper 
oversight of discharged prisoners. 

One dwells with particular pleasure upon the publication 
mentioned number 57, in which the illustrious heir to the 
throne of a great kingdom pronounces his opinion, that every 
improvement in penal legislatian is of no avail unless the 
improvement of prisons is undertaken with energy and in 
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good earnest. In relation to penitentiary improvement the 
author states first (p. 29) the known accounts on the grad- 
ual development of the penitentiary system, and shows 
page 32 that the attempt to classify the prisoners according 
to the crimes committed had proved impracticable, as the 
individuality of human nature is too various to admit of 
technical categories. He finds fault (p. 39) with the idea 
of classification on which the Geneva system is based, and 
then page 45 compares the Auburn system with the Phila- 
delphia. ‘The author is in favor of the latter, and relies 
upon the known reasons given by Julius, Crawford, and Do- 
metz. He often passes over important objections with haste, 
for example (p. 62), the objection that absolute isolation has 
a baneful influence upon the mind of the prisoner, where 
the author refers merely to the above mentioned authorities 
who show the contrary. No notice is taken of the details 
in the Boston prison-report, which were mentioned above. 
As a chief argument for the Pennsylvania system the same 
reason is adduced as that given by Dr. Julius (p. 69), 
namely, that the time of imprisonment may be materially 
shortened. On page 77 the two systems are compared 
together, and from page 79 &c., an application made of the 
penitentiary system to Sweden is bespoken. The author 
shows the necessity of the reform, and states the number of 
prisons in Sweden. In 1835 there were twelve thousand 
four hundred and thirty-one, and in 1838, fifteen thousand 
two hundred and seventy-two; so that a great increase had 
taken place. There is wanted (p. 89), in the author’s opin- 
ion, a suitable central board of direction for penitentiary mat- 
ters, and a cooperation among societies that interest them- 
selves for liberated prisoners. On page 94 he thinks that 
different kinds of cells should be built — first, such as are 
calculated to receive prisoners only for a night, or at most 
for one day. (The cell is to be seven and one half feet long, 
four and one half feet wide, and seven feet high). Second, 
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such as are occupied by prisoners at most for one year only 
(ten feet long, and six feet wide). Third, such as are to be 
occupied by prisoners for a longer time, not exceeding six 
years (thirteen feet long, and nine feet wide). ‘The author 
(p. 102) finds fault with the view that the penitentiary sys- 
tem must be applied only with prisoners whose term of sen- 
tence exceeds two years ; for solitude and self-contemplation 
must have the greatest effect even upon those less corrupted. 
He would not have the Philadelphia system applied to those 
who are sentenced for life. He expresses his opinion, page 
209, that this system may be applied for six years in succes- 
sion without injury to health. Corporal punishment should 
be excluded (p. 124) from a well regulated prison ; active, 
religious influence is the main point. ‘The author is not in 
favor (p. 135) of using the hope of a reduction of the term of 
imprisonment as a stimulus to improvement with the prison- 
ers. In conclusion (p. 142) the noble author declares, that, 
since experience had not shown to a suflicient certainty, 
how far the solitary system may be applied, without injury 
to health, beyond the space of six years, the Philadelphia 
system must be resorted to only with criminals condemned 
to the three lowest degrees of punishment. Dr. Julius has 
added some remarks to the translation of this importan: 
publication, for example, page 65 (note), on the most appro- 
priate manner of affording exercise in the open air to those 
confined upon the solitary system, which could be best ef- 
fected not by joining simple yards to the single cells, but by 
constructing twenty together round a centre, where an ob- 
server mav stand unseen, and have the prisoners led out 
from and back again to their cells one at a time. Relying 
upon the experience of Mr. Wood in North America, ac- 
cording to whom prisoners may spend even ten years in 
absolute solitude and have their minds made brighter and 
stronger rather than the contrary, Julius declares it as his 
opinion, page 110, that an imprisonment of seven years upon 
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this system is equal in severity to any other deprivation of 
freedom whatever before in use. 

If now we examine the state of sentiment as it has re- 
cently expressed itself in Geneva, in regard to penitentiary 
improvement, the latest penal codes deserve the first atten- 
tion, in so far as none of them have adopted absolute isola- 
tion as a basis; on the contrary, from the kind of enact- 
ment in which solitary punishment is declared to be intende 
only as an increased severity of punishment, or as a disci- 
plinary measure, for example, as by the penal code of Sax- 
ony and Wurtemberg, or by which the prisoner, only at the 
entrance into the institution, is made to suffer absolute iso- 
lation temporarily, for example, as in the Baden project, or 
by which a part of his imprisonment is to be passed in sol- 
itary confinement, for example, in the Brunswick code, it 
becomes evident that the intention has not been to adopt 
the system of absolute isolation as the ruling one. Other- 
wise they would hardly speak, in the new penal codes, of 
imprisonment for eight, twelve, sixteen and twenty years. 

We regret that we hear but little in Germany of thorough 
penitentiary improvements. Only from Prussia we receive 
accounts through the newspapers, that the prisons there are 
undergoing a thorough reformation. The fact, that his 
majesty has engaged Dr. Julius to assist in drawing up the 
plan, leads us to infer that absolute isolation has found 
friends there. In Wurtemburg a penitentiary is building 
for three hundred and fifty male, and sixty female prison- 
ers. The building makes progress. According to the plan 
made by the criminal counsellor Von Wieck, absolute isola- 
tion by day and by night is to be enforced against, first, all 
new comers. (As a general rule, every prisoner spends the 
first third part of his imprisonment in solitude, and also a 
short time immediately before his dismissal.) Second, all 
obstinate and refractory subjects. Third, juvenile offenders, 
and those sentenced for a short time. Fourth, the sick, and 
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fifth, prisoners of state. 'The rest of the prisoners are iso- 
lated only during the night, and work in common under the 
injunction of silence. The work-shops are spacious, so 
that the convicts all work separately. According to this 
plan, spacious yards are provided for the prisoners to take 
the fresh air. 

Energetic and intelligent men are exerting themselves in 
Frankfort'to obtain a proper penitentiary system. In the 
publication, mentioned number 45, (the author of which is 
Mr. Von Harnier, a man of high merits,) the Philadelphia 
and Auburn systems are compared, and the merits of the 
former stated to be (p. 24) the prevention of moral corrup- 
tion, industry as a consequence of isolation, self-contempla- 
tion and moral reform, ignorance of other criminals and the 
greater efficacy of the imprisonment. ‘This system is par- 
ticularly recommended (p. 35) for Frankfort, because so 
many vagabonds congregate there, who, if the severer 
Pennsylvania system were adopted, would be sure to avoid 
the place. 

In designing this plan, the suggestions of the English 
prison inspectors have been particularly attended to. The 
statistical notices and the computations added to the report 
are highly interesting. In a similar spirit is the publication, 
mentioned number 55, written by a Frankfort physician. 
He also declares himself for the Pennsylvania system, and 
compares it with the Auburn; one must give him credit of 
having made himself familiar with the recent publications 
on penitentiary improvement, and of having examined the 
results with talent and care. It is surprising that the more 
recent German writers speak only of these two systems, 
and do not take notice of the essentially peculiar system of 
Geneva, or assume to pass judgment upon it off hand, on 
the authority of men who are not at all personally ac- 
quainted with the institution. 'The reasons given for abso- 
lute isolation are those generally stated. We must remark 
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to the honer of the author that he does not blindly state the 
reasons of the advocates of this system, but examines for 
himself, and for example, page 20, confesses that the ac- 
count of those in solitary confinement coming to a self- 
knowledge and a regeneration of spirit, is exaggerated. 
The author describes the advantages arising from the abo- 
lition of communication among the convicts, everywhere 
quoting the opinions of the most distinguished advocates of 
absolute isolation, and answering the objection that, accord- 
ing to this system, prisoners are not allowed to speak with 
anybody, by saying that they are sufficiently visited by the 
officers, clergymen and others. Another reason in favor of 
the Pennsylvania system (which, however, is by no means 
confirmed by experience), would be found in the fact, ac- 
cording to him, that the officers, who alleviate solitude by 
their visits under this system, are beloved by the prisoners, 
but hated under the Auburn. Against this latter system, 
he also states (p. 42), that the law of silence can be carried 
out only by great severity. He makes the assertion upon 
the assurances of the advocates of this system, that isola- 
tion is not more injurious to physical and mental health, 
than the other system; and the author adds with great 
equanimity, that the views of the opponents of the system 
have been refuted. He does not appear even to have read 
the Boston reports. Here it is to be regretted, that, being a 
physician, he has not examined the subject more thoroughly. 
As a main point it is stated (p. 120), that the time of im- 
prisonment can be much shortened by introducing absolute 
isolation. This leading view, however, is only advanced 
by the author on the opinion of De Tocqueville as reporter 
of the commission (see above), and, in our opinion, cannot 
be deemed satisfactory. 

An important report on this question has been furnished 
in the name of a committee, by the highly esteemed physi- 
cian, privy counsellor Stiebel, in Frankfort, nineteenth of 
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January, 1841. (The report is printed in the extracts from 
the acts of the legislative assembly at Frankfort, 1841, 
number 13.) The author shows the necessary connection 
between the penitentiary system and penal legislation, and 
thinks that societies for taking care of dismissed prisoners 
are essential. He cautions against the view of judging of 
the value of a penitentiary system only by the fact of more 
or fewer cases of relapse, and declares himself for the Eu- 
ropean or Geneva system. He considers the system of ab- 
solute isolation a system of contrition, but not a means of 
development or improvement, and thinks the true direct 
means of improvement lie in the preservation of health, in 
the development of religious and moral feeling, and in the 
habit of suppressing passions and impulses. He shows 
then, that just in prisons built upon the Pennsylvania sys- 
tem, can these means least of all be resorted to, and draws 
the conclusion that the Geneva system will best effect the 
object of reformation. ‘The committee propose that the le- 
gislative assembly should first declare which kind of peni- 
tentiary system it thinks most appropriate, and should then 
name a mixed commission. 

Particular energy for prison improvement is shown in the 
dukedoms of Sleswick and Holstein. A publication, worthy 
of attention in this point of view, is the one mentioned 
number 27, by the court-preacher Lubkert, who himself has 
had opportunity to observe for a long time. In his publica- 
tion, he gives not only statistical notices (p. 7) of the num- 
ber of prisoners that have come into the institution since 
1752, (it is fearful to read how many persons were formerly 
condemned for life) but he furnishes also (p. 42) a kind of 
chronicle of the criminals, with a short biography of some 
of the greatest offenders. At the end he declares himself 
in favor of the Pennsylvania system (p. 78). Falk, in his 
political magazine, volume nine, number three, page 314, 
declares himself also of the same opinion. 
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In the publication mentioned number 28, which contains 
a very clear statement of the different views, the worthy 
author, high counsellor Schirack, strongly recommends (p. 
56) most the introduction of the Geneva system into Hol- 
stein, although Dr. Julius, in the appendix to the same 
book (p. 91), calls the Geneva institution a family house of 
correction, and tries to prove, that one cannot draw a con- 
clusion from the city of Geneva, which is exceedingly 
moral, and from this small institution calculated for this 
city, upon the prosperity of a penitentiary on the same plan, 
for a large country. Mr. Julius has forgotten that there is 
an extraordinary concourse of strangers to Geneva. Mr. 
Aubanel himself, with whom the writer of this present ar- 
ticle has often spoken of the applicability of the Geneva 
system to a large country, considers the extension easy, if 
the structure of the prison is proper and the director has a 
sufficient number of competent under officers. 

We ask our readers to consider well the law respecting 
the Geneva prisons, passed in the year 1840, March 11th, 
and the action had thereon, (communicated in the journal 
for foreign legislation, Zeitschrift fur auslandische Gesezge- 
bung, vol. xi. No. 39.) We will now give some extracts 
from the two last annual reports on the Geneva prison. In 
the year 1839, there were sixty prisoners in the institution. 
It is remarkable that the number of punishments inflicted 
on prisoners has decreased from year to year. In the year 
1825, there averaged thirty-three, in 1835, only eighteen, 
and in each of the years of 1838 and 1839, only eight pun- 
ishments per month. Of the three hundred and twelve in- 
dividuals that have been dismissed from the institution since 
1825, one hundred and fifty-eight have behaved very well, 
thirty-seven badly, of forty-five nothing has been heard, 
thirty-two have died, twenty-four become deranged. In 
1839, seven relapsed persons came into the institution, in 
1838, only five. Of the cases of relapse, most were for- 
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eigners. In 1840, there were sixty-six prisoners in the in- 
stitution. During this year, there occurred nine punish- 
ments a month. In 1840, twelve relapsed convicts re- 
turned to the institution (and among them unfortunately 
several young people under sixteen years of age). There 
died two prisoners in 1840 (one of them in the lunatic asy- 
lum). ‘Two prisoners made attempts at suicide. 

In regard to the maison de detention of Lausanne, the 
latest report states, that notwithstanding the greater num- 
ber of prisoners in 1840, the discipline was good, and no 
case of disturbance occurred. The chief punishments (they 
amounted to only seven hundred and fifty-one days) arose 
from breaches of silence, and were confined to a small 
number of evil-disposed, such as are found in every prison. 
The relapses in 1836, amounted to twenty, in 1837, to thirty, 
in 1838, to fourteen, in 1839, to twenty. The committee 
state that several cases hed occurred of decided reform 
among the prisoners, and that they had behaved well after 
their dismissal. 

We have before us two interesting reports on the peniten- 
tiaries in Bern, for the years 1838 and 1839. In the report 
of the regency for the year 1838, there is (p. 87), a detailed 
review of the penitentiary of Bern, which under the ener- 
getic and intelligent direction of Mr. Ernst, has effected all 
that could be expected from the imperfect arrangement of 
the institution (there being no isolation). The number of 
prisoners in 1838, was three hundred and twelve; of these 
sixty received pardon, one hundred and twenty finished out 
their time, and ten died. Among the forty-four Schellen- 
house prisoners recently entered, there were twelve relapses, 
and among the one hundred and seventy-two house of cor- 
rection prisoners, thirty. Much is done for religious im- 
provement, through the exertions of the excellent clergy- 
man of the institution. A worthy lady (Freudenberger), 
who disinterestedly conducted the Sunday school for the fe- 
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male convicts with great success, deserves grateful mention. 
The report for the year 1839 (p. 113), contains a table on 
the population of the institution for the last ten years. The 
classification of the prisoners was made in three classes. 
1, class of protection; 2, class of the improved; 3, class of 
the bad. The arrangement has proved itself very useful 
by which only members of the second class are admitted to 
the Lord’s supper. 

The newest institution based upon the system of improve- 
ment, is the one opened in St. Gallen in 1839. The report 
of the little council, page 118, gives an account of its brief 
operations. ‘The Geneva system has been taken as a basis, 
though without any classification of the prisoners. ‘The 
system has, according to the report of the directors, made a 
deep impression upon the prisoners. Religious influence is 
carefully promoted. ; 

The dark and solitary cells, as a means of discipline, 
have a good effect. An injurious discontent is caused by 
pardons, against which the directors protest. Every one 
who takes interest in prison matters, must not overlook the 
latest report on the penitentiary in St..Gallen (in the official 
report of the little council, June 1841, p. 120). This insti- 
tution has received greater importance in the past year, 
from the circumstance that several small cantons of Swit- 
zerland, for example, Glarus, Schweits, made agreements 
for sending their prisoners to this institution. In 1840, there 
were ninety-five persons in it. There died in 1840, five 
prisoners, (one of them in consequence of a former reckless 
neglect of his health, two of old age, and a woman from 
apoplexy.) The work of the prisoners amounted to so 
much that one prisoner gained daily fourteen kreutzers. 
They have formed classes, not however with any local sepa- 
ration, in which prisoners are put according to their conduct, 
so that the better class have certain advantages and allevi- 
ations. During the last year, there were administered five 
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hundred and fifty-one disciplinary punishments, of which 
one hundred and eighty were for uncleanliness and disorder, 
and one hundred and fifty-nine for breach of silence. 'Thir- 
ty-three were confined in a dark cell. Divine service is 
devotionally attended by the prisoners twice a week. No 
pardons were given in 1840, which proved very beneficial. 

If we draw conclusions now from the previously ex- 
pressed opinions and suggestions, it appears to be a general 
conviction, that the prison system as heretofore existing is 
good for nothing, and demands reform. But upon the point 
how this should be brought about, we seek in vain for an 
equally settled opinion. The writers who contend about 
the choice of systems, evidently put the question upon too 
narrow a basis, as they speak only of the Pennsylvania and 
Auburn systems, and pay no regard to the existence of a 
third, which we have called the European. On this are 
based the penitentiaries in Geneva, Lausanne, and Ghent; 
so also is the house of reformation for women at Hanover 
based upon it, and the institutions about to be erected in 
Sardinia and Tuscany. In quoting authorities, it is com- 
mon to speak of the advocates of the Pennsylvania system 
as the most influential and intelligent men, and a kind of 
slur is thrown upon its opponents by the remark that they 
look at the thing too theoretically. In enumerating the men 
who give in their adhesion to the last system, an imposing 
array of names is brought forward, while no mention is 
made of the fact, that in England even, two of the in- 
spectors general of the prisoners are opposed to this system ; 
and that nearly all the judges of England have declared 
themselves against it as a system to be applied to all 
cases. It is not mentioned that in England even, the new 
institution at Parkhurst is not based upon isolation, that re- 
cent English legislation only allows isolation for a short pe- 
riod, and that the courts award it specially in their sentences, 
Why is it not noticed that Demetz does not base his penal 
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colony on absolute isolation ; that societies for the improve- 
ment of prisons, which have had the best opportunities for 
making observations, for example, that of Strasburg, de- 
clare themselves against absolute isolation ; and that in the 
chambers of Brussels (in spite of the influence of Ducpeti- 
aux) as well in thuse of Dresden, Stuttgard, Carslruhe and 
Darmstadt, this isolation has found no place in the penal 
code? Why take no notice of the important testimony 
from Italy, of the decided declarations of the two experi- 
enced and distinguished practitioners, count Petitti and 
chevalier Vegezzi in Turin, against this system, and of the 
fact that, after the most careful examination ordered by the 
government of Sardinia, the structure of the new prisons is 
decided to be after the Geneva mode? It is very culpable 
superciliously to mistake the importance of the Geneva 
system, and either condemn it on the publications of men 
who never visited the institution or in following those, who 
blindly enamored of the solitary system, have paid the in- 
stitution a flying visit, and made unfair observations with- 
out regarding the experiments actually made, and the con- 
stant improvements taking place, as for instance, that by 
the law of 1839, and which grew out of the debates then 
had. There are a class of travellers, highly respectable 
men indeed, who are by no means qualified to pass judg- 
ment on the value of the solitary system, from being under 
the influence of a religious tendency, which beholds the im- 
mediate inspiration of the Deity everywhere, and builds 
thereupon the notion that prisoners, as soon as they are 
once left to themselves in solitude, will be illuminated by 
divine light, and so attain to self-knowledge and reformation. 
But the important result, that evolves itself from the re- 
cent inquiries fur the impartial jurist, is that among the ad- 
vocates of the solitary system, there is no agreement on the 
leading essentials. ‘They all are agreed that the confine- 
ment based upon it should not be absolute, but only one 
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hindering the communication of the prisoners among them- 
selves, and that the prisoner should be often visited by per- 
sons who can beneficially contribute to his improvement. 
They presuppose, therefore, that prisoners, even in absolute 
isolation, should receive frequent visits from clergymen and 
officers, and that they should have suflicient exercise. But 
how this shall be carried into practice, is not agreed. Phil- 
adelphia cannot serve as a model, since there up to the year 
1838 no chaplain had been appointed. From England we 
have no satisfactory experience, since only in some English 
prisons and there for a few years has absolute isolation been 
applied, and there too only in instances of short sentences. 
It is likewise conceded, that this isolation, if it should last 
too long, would be injurious ; but how long without having 
this effect, has not again as yet been ascertained. ‘There is 
wanted trustworthy experience. Some suggestions go to 
the point, that isolation may be safely applied for three 
years, others name six and others again seven. Such asser- 
tions are merely arbitrary. What shall the legislation decide 
upon? It appears strange indeed, that, upon the assurance 
of an American prison-officer, who with a prejudice against 
the other party (one knows how easily every thing in Amer- 
ica is made a party question) asserts, that one prisoner was 
kept in absolute solitude thirteen years, and at the expiration 
of the time was even stronger in intellect than before; the 
assertion should be made that isolation may be applied for 
ten years and more, without danger. It is striking further- 
more that all advocates of the Pennsylvania system state as 
a merit, that the time of imprisonment may be shortened ; 
but what proportion should be adopted has not yet been set- 
tled. Mr. Tocqueville wishes, after the expiration of a cer- 
tain time, to subject the absolutely isolated prisoner to the 
Auburn system (we have expressed our opinion on this 
proposition already.) Above all the system of punishment 
of the code must be altered accordingly. All concede that 
25* 
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one cannot be isolated for life; but what shall be the maxi- 
mum of temporary confinement? There are wanting ma- 
terials as yet for the answer of this question. 

Under these circumstances only one thing seems clear to us 
that the movement towards the decision of the question 
whether absolute isolation shall be made the basis for all 
punishment during the whole time, is not yet so ripe that an 
impartial and practically educated statesman, who is occu- 
pied with penal legislation, would venture to answer it in 
the affirmative; but that the undoubtedly established supe- 
riority of absolute isolation demands an application of the 
same in proper connection with the system of isolation by 
night. Against the adoption of absolute isolation, when un- 
conditionally applied to all punishments of imprisonment, 
after a conscientious examination and careful consultation 
with prison-directors and physicians, we think the following 
reasons may be urged. First, the infinite diversity of human 
nature, and the danger of producing serious injuries by 
making this isolation the unexceptionable rule, demand of 
the legislator not to make use of the harshest measure, as 
the regular one. All prison-directors and clergymen, who 
have been actively engaged in penitentiaries, testify that 
there is a class of prisoners, who, even judging by the kind 
of crimes they have committed, are by no means corrupted, 
who, having acted in a state of excitement or through mis- 
take, can easily be improved by strict imprisonment, silence 
and a proper religious influence: and they also agree that 
with this class it is only important that they should not be 
brought into infectious contact with corrupting companions, 
as is the case where the rule of silence and isolation by 
night prevails. Moreover, according to experience, absolute 
isolation has a highly different effect on the variously differ- 
ent phases of human character. Whilst it is an acceptable 
measure to some, it creates despair in others. It is so de- 
pressing to the melancholy disposed, that mental disease is 
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the infallible consequence, whereas a person strong in mind 
and body bears it with ease. Whilst a person of education, 
especially if endowed with a lively fancy, finds matter of 
entertainment enough within himself to occupy his solitude, 
it puts a person of no cultivation, or one particularly defi- 
cient in mental gifts, in a state of stupidity. Can it be ap- 
proved, that to all these individuals the same sovereign 
remedy, intensely strong and at the same time producing 
such different effects, should be indiscriminately adminis- 
tered? Second, All intelligent advocates of absoluie isola- 
tion presuppose that this solitude is properly managed by 
the uninterrupted attentions of the appointed overseers, and 
is broken in upon by the visits of clergymen, physicians and 
directors. But just here lies the self-deception and danger 
of the system. Impartial persons who honestly seek for 
truth (for example recently the worthy lady, Mrs. Fry, and 
her brother who visited America, see Varrentrapp on peniten- 
tiary system p. 65 in note) acknowledge their doubts whether 
these suppositions should be entertained. All persons ac- 
quainted with the matter own (we have before us a letter 
from the experienced and talented physician of the peniten- 
tiary at Ghent, Maresca, of February 14th 1841, in which 
he says, the solitary prisoner in question ameliorates: but 
he needs constant and careful attention) that there is danger 
unless the director observes the prisoner in his cell every 
day: but it is impossible, according to the statements of 
experienced prison-directors, that a director whose time is so 
much occupied by the mass of current business, by questions, 
by correspondence, and the superintendence of the whole con- 
cern, should be able daily, or even twice a week, to visit all the 
prisoners in an institution containing two hundred, in a man- 
ner to be of any use. A hasty stepping up to the cell and ask- 
ing the prisoner how he does, is of no avail. A longer time, 
which would be sufficient to influence the prisoner and 
become acquainted with him, the director cannot spare, and 
thus there will soon fail to be a sufficient oversight. The 
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same is the case with the visits of the clergymen. All cler- 
gymen, with whom the writer of this article has consulted 
on the subject, declare, that it is very difficult to gain the 
confidence of prisoners, and that this is possible only through 
long-continued conversation with them ; that short visits are 
not sufficient, that one can influence only when he treats 
each according to his individuality which must first be 
studied. Even if two chaplains are appointed to an institu- 
tion containing one hundred prisoners, it is impossible to 
visit every prisoner frequently during the week for any 
length of time. The presuppositions, therefore, on which 
absolute isolation is to be tolerated disappear ; while, accord- 
ing to the assurance of experienced clergymen, a proper in- 
fluence may be effected, in a harmless or beneficial manner, 
by conversations and homilies with small circles of prison- 
ers. ‘Third, there is no doubt that absolute isolation for 
a length of time may have a very injurious effect upon the 
mind and body of the prisoner. We must lament the hasty 
judgment with which many persons, merely upon the ground 
that some advocates of the Pennsylvania system assert that 
there is no danger in it, adopt this assertion for truth and do 
not trouble themselves about the experience obtained in 
America (see above). It is incomprehensible how one can 
make up his mind merely upon the short experience of Phil- 
adelphia, and leave out of sight also the national character 
of the taciturn American. Even the German cannot be 
compared with the American, still less can we conclude 
from the effect of solitude upon the latter, that the effect 
would be the same with a Frenchman or Italian. It is very 
convenient for the partial advocates of absolute isolation, to 
explain the many cases of mortality and mental derange- 
ment that have occurred in Philadelphia by saying, that 
these persons were already seriously diseased when they 
entered the institution. Respectable Americans have assur- 
ed us, that it is too truly the case with those who leave the 
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institution, that the germ of a deep-seated physical or men- 
tal disorder, which has taken root during their imprisonment, 
shows itself afterwards, and that many of the dismissed 
either die or become insane soon after their liberation. This 
point likewise is not sufficiently considered by those who 
speak on prison matters. One must not merely regard what 
the physical and mental state of the prisoner is during his 
imprisonment; but every one who has considered the sub- 
ject, knows that persons who have passed some years in 
prison, never recover their former physical strength, and die 
sooner than they otherwise would have done. Intelligent 
physicians declare that this would be still more the case 
with those who spend several years in absolute solitude. 
We have no doubt that many prisoners are so constituted 
that they can bear solitary confinement for many years with- 
out any mental injury ; but it is equally certain that many 
suffer severely from it. ‘The question then is, may the leg- 
islator venture to adopt as a rule a system which will inev- 
itably prove injurious bodily and mentally, to most, or at 
least, to very many prisoners, and when he has no means 
of knowing beforehand who those will be who are thus af- 
fected? In the letter above alluded to, Mr. Maresca gives 
his experience how frightfully absolute solitude had worked 
in the penitentiary at Ghent. We have before us moreover 
an interesting discourse of a distinguished Italian physi- 
cian Zappoli (printed in a valuable periodical published 
at Naples: de Ore solitarie Napoli 140, Giugno p. 161) on 
the possible disadvantages of absolute isolation; and in 
the same periodical (p. 77) an article of the prison-in- 
spector Sannicola. It is time that legislators should hear 
other voices besides those of men whose prejudices have 
driven them to an unfortunate generalization. Fourth, it 
is admitted that the fundamental condition of the efficacy 
of the penitentiary system is a proper religious influence. 
This requires, especially besides the visits of clergymen and 
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religious instruction, exercises of divine worship, which, if 
properly conducted, may produce an elevating and improv- 
ing influence on the minds of the prisoners. A common 
divine service is here the essential requisition, just according 
to the commonly received ideas of christians. Absolute 
isolation steps in to prevent this; for either the objects of 
preventing prisoners from seeing and speaking to each other, 
must be sought by constructing the chapel in such a manner, 
(as in England in the new penitentiary building) that each 
prisoner gets a place so separated from another that in his 
little box he cannot see the others; or divine service must 
be held as in La Roquette in Paris, (see our former account 
of this,) or according to the above mentioned plan of Duc- 
petiaux : namely, by putting a cowl on every prisoner. All 
this amounts to nothing. For the first proposal we have 
not as yet any proof of its success in practice. According 
to the statements of persons competent to judge, who saw 
the building in England, there is no probability that com- 
munication can be prevented. ‘The second proposition is in 
opposition to the idea of a divine service by common devo- 
tion, as well as injurious to the clergyman who is expected 
to preach and hold divine service in the open air. Accord- 
ing to the testimony of respectable clergymen, the arrange- 
ment is said to be wholly inappropriate, whilst that by 
which the better prisoners can take part in the common wor- 
ship and also partake of the Lord’s supper in common, has 
a good effect. The third proposition is more like a masquer- 
ade, which would inevitably dissipate rather than edify the 
mind. Fifth, absolute isolation, as count Petitti has justly 
shown in his work, page 193, gives rise to hypocrisy far 
more than any other system. It is hardly possible for the 
prison-director to discover the true character and moral con- 
dition of the prisoner; whilst where several work together, 
and there are consequently temptations, it is easier to observe 
whether the prisoner submits to the prison discipline. Sixth, 
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the favorable experience obtained in relation to houses of 
reformation for juvenile offenders in Hamburg, Mettray, and 
Parkhurst, speaks also against the solitary system. Let it 
not be said that working together in common operates well 
with young people; for in Parkhurst there are also prison- 
ers nineteen and twenty years old. Why will it be denied 
that the principles by which the young may be reformed, 
are to be applied (with some modifications,) to men in gen- 
eral? Does a man entirely change, as if by magic, above 
the age of twenty from what he was under that age? If 
these interesting experiences of Parkhurst (see our former 
account) deserve attention, and prove that such results can 
be obtained only when the prisoners are together (under 
proper restrictions of course) why shall the same means be 
taken away from penitentiaries generally, through the adop- 
tion of absolute isolation ? 

If now, finally, men of practical experience doubt whether 
the object can ever be attained of preventing prisoners from 
becoming acquainted with each other; if experience teaches 
that prisoners may advantageously live together under con- 
trol, in small divisions, and that the apprehensions that 
silence would not be kept by them and that they could con- 
cert their plans together, are unfounded; if the advocates 
of the Pennsylvania system (who have the brief experience 
of foreign countries in their favor,) must allow that isola- 
tion of long duration may become injurious to the body and 
mind of the prisoners; and if as we see, they are not agreed 
among themselves, how long isolation may be applied with- 
out injury ;—it must be granted, that it is not yet time, to 
make a system that works well only under certain limita- 
tions, the absolute rule. Only a mixed system, which re- 
cognises isolation at night, and common working together 
of the prisoners in small divisions, under the injunction of 
silence, as the general rule, answers actual wants. Absolute 
isolation should then, in our opinion, be applied: (1.) with 
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all prisoners, at their entrance into an institution, for a certain 
time, during which the prison directors, the clergymen and 
physician should visit them, obtain a proper influence over 
them, and at the same time impart necessary instruction. 
(2.) This time must be longer with relapsed prisoners. (3.) 
Solitary confinement should be used as a disciplinary means. 
(4.) It may be inflicted even for a longer period upon obsti- 
nate convicts, who cannot be subdued by other treatment, as 
well as upon those who appear to be particularly dangerous 
in the way of corrupting other prisoners. ‘The prison com- 
mittee should decide upon the application and duration of 
this confinement. (5.) It is further desirable that courts 
should have the power, as is now the case in England, to 
order in their sentences, that persons shall suffer solitary 
confinement for a certain time, for example, three or four 
months, a year. ‘The prison committee are then to determine 
how this sentence shail be most appropriately executed. (6.) 
Absolute isolation should be applied to all who are con- 
demned for a short time, for example, for a year or less. 
Just these persons require a punishment of the most intense 
effect. 

If the legislator must decide upon the introduction of one 
or the other penitentiary system, there are, at all events, 
certain arrangements necessary, as conditions, to the efficacy 
of eithersystem. Among these we reckon: I. The establish- 
ment of a central board which shall regulate and superintend 
the prison system, which may be done by charging one 
member of the ministry of justice exclusively with the 
direction of prisons. II. The whole penal system must be 
brought into harmony with the penitentiary, namely, (a) by 
a reduction of the time of punishment, which was suitable 
in foriuer times when the prisoners worked together in com- 
mon and had communication with each other, but which 
would be unjust with the present increased severity of im- 
prisonment; (b) by changing the system of infamising pun- 
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ishments, as the degradation of the convict, attending this 
system, is incompatible with the spirit of the system of re- 
formation; (c) by an improved legislation on restoration of 
rights (rehabilitation,) since the liberated prisoner must, at 
all events, have the prospect of regaining, through good 
behavior, the enjoyment of all civil and political rights. 
Ill. A chief endeavor must be to obtain, in the fourth place, 
for the penitentiaries, distinguished clergymen, who shall 
also be placed in good outward circumstances, so that this 
position may hold out inducements to men of talents to 
devote themselves to this severe vocation, and in the second 
place, (a thing easily practicable in catholic countries,) to 
leave, as much as possible, the immediate superintendence 
of the prisoners to religious societies, as has already been 
done with success in Namur, in Belgium, (see above,) in 
Lyons, and in other cities in France, aud, as we have above 
shown, has received the approbation of the French govern- 
ment. IV. There are required special houses of reformation 
for juvenile offenders, of whose importance and proper effect 
in several countries we have already spoken in another 
article. V. Finally, it is indispensable to obtain the ener- 
getic and intelligent codperation of societies of benevolent 
persons, who shall make it their object to take care of liber- 
ated criminals, and endeavor to procure for them work 
and opportunity for an honest living, to support the neces- 
sitous anc to keep a strict watch on the behavior of those 
who return into the bosom of civil society. Only when 
these requisitions are complied with, we may speak of im- 
provement in the prison system, and calculate upon a better 
reform of penal legislation, which, without the support of a 
wisely organized prison system, cannot hope for any effi- 
ciency. 
B. R. 
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ART. V.—ON THE NATURE OF THAT INTEREST WHICH RE- 
MAINS AFTER A CONVEYANCE OF A CONDITIONAL OR 
DETERMINABLE FEE. 


WHETHER any estate remained in the grantor after the con- 
veyance of a conditional fee, and whether after the convey- 
ance of a particular estate, with a remainder which was 
incapable of vesting, the fee was in abeyance, or dwelt in 
the party making the conveyance, have been questions dis- 
cussed with all the subtlety of scholastic logic. 

But the questions, though subtle, are not unimportant, 
and though the controversy is in a great measure founded 
upon distinctions which are merely verbal, the conclusions 
drawn from positions, which differ only in the terms of dis- 
cussion, are widely variant and tend to results affecting 
important principles. 

It has been urged that when a fee is conveyed, the whole 
estate of the grantor passes, and that it is inconsistent with 
the nature of the grant itself, that another fee should remain 
in the party making the conveyance. 

On the other side, it has been argued, that as the whole 
estate reverts to the grantor when incapable of farther effect 
according to the terms of the limitation, there must have 
before existed in him an estate subject only to partial lim- 
itations. If the gramtor had an actual reversion and not a 
mere possibility of reversion, it has been supposed that he 
might have limited a remainder which would have been 
effectual. 

Whether such a limitation could have been made, seems 
to depend upon the powers of the tenant of the conditional 
fee. 

There is no doubt that the tenant of a conditional fee ex- 
ercised the power of conveying a fee which was divested of 
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the condition —an estate which in the feoffee became an 
absolute estate in fee simple. 

If this power was rightfully exercised, it is evident that 
the grantor had no actual interest remaining in him. But 
there is reason to suppose that his conveyance was effectual 
only as the feoffment of tenant for life would be—tortiously. 

In the case of William v. Berkley, (Plowd. Comm. 247,) 
Brown J. says, that ‘“ when a conditional fee is given, the 
alienation of the donee after issue had, before the statute de 
donis, was a great wrong, although the common law per- 
mitted it to be done. 

Dyer Ch. J. said, “It is to be presumed that he who 
would not have the donee to do any act that tenant in fee 
simple might do, did not choose that he should have a fee 
simple estate.” 

But whether his conveyance was tortious or not, there is 
no doubt it was entirely effectual. 

There is a great degree of doubt in regard to the precise 
operation of consequences of the estate both before and after 
the condition. 

The power of alienation was allowed on the ground of 
policy. The intention of the grantor was to retain some- 
thing more than a mere possibility, and lord Coke says, 
that limitations of remainders after conditional fees were 
frequent in old conveyances. 

The policy, which sustained alienation, was inconsist- 
ent with giving effect to these limitations, and when the 
interest came to be regarded as one which was capable of 
being destroyed by the tenant of the conditional estate, the 
policy of the law also rendered all limitations by deed of a 
mere contingency ineffectual. 

But as the alienation of the estate was effected by con- 
veyances which were merely tortious, the donor had an ac- 
tual estate or interest which it was only necessary to pro- 
tect against tortious alienations, to render indefensible. 
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This was effectually done by the statute de donis, and when 
the power of the donee was restrained, the interest of the 
donor became strictly a reversion, and the estate of the do- 
nee a particular estate upon which remainders might be 
limited. This was also effected by the means of uses and 
wills. It is only in relation to limitations by conveyances 
of the latter kind, that the question is now of practical im- 
portance. It is admitted by writers on this subject, who 
deny that any estate continues in the donor, that when, in 
England, the conditional gift is made by the king, he may 
also grant the reversionary interest, and that this interest is 
incapable of being defeated by the tenant of the conditional 
fee, although the estate of the latter is created by grant. 
This proves that whenever such a fee is created by any 
species of conveyance, an interest remains in the donor, his 
heirs or devisees, which, but for the power of alienation, 
which for reasons of policy was yielded to the tenant of a 
conditional fee, would have all the incidents of an estate in 
reversion. 

It would seem, that, but for the sanction given by the 
courts to the tortious conveyance of tenants of a conditional 
fee, an estate in remainder might have been limited by the 
donor, and if no such limitation was made, that an interest 
would have remained in him which must have taken effect 
in him or his heirs when the fee determined. 

As no such conveyances are allowed to defeat the limita- 
tions made in devises, it follows that limitations after a 
determinable fee may be made by will; that after such a 
fee there may be a reversionary estate in the heir; and that 
a residuary devise will also pass that reversionary interest. 

By executory devises, estates in fee are made determin- 
able, not by the non-performance of a condition, merely on 
the failure of issue of a certain line, but by absolute limita- 
tion, or by substitution. 

If limitations analogous to executory devises had been 
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allowed in conveyances at common law, there would have 
been a certain reversionary interest in the grantor, subject 
to estates in fee which were made determinable by the gift, 
and subsequent limitations might have been made, subject 
to such determinable fees. ‘There would have been no in- 
consistency in a limitation after and subject to such a fee, 
because when a fee had not the incidents and qualities 
belonging to an alienable estate, it was only nominally a 
fee, —a term applicable toa species of estate, and a quantity 
of interest, which seems to import absolute property, and an 
unrestricted power of transfer. 

But when a determinable fee is regarded as possessing 
these characteristics, qualities are imputed to it, which do 
not exist, and an inconsistency is supposed to result from a 
limitation after such a fee, where there is no inconsistency 
between the estates. The determinable fee cannot displace 
the subsequent interest, and each must take effect according 
to the terms of the limitation. 

What could not be effected by limitations at common law 
is accomplished by the operation of devises. When an es- 
tate is devised to one and the heirs of his body, remainder 
over, that limitation would not fail of effect, even without 
the aid of the statute de donis ; and if a devise is of a deter- 
minable or a qualified fee, an interest will descend to the 
heir which is as incapable of being defeated as a reversion 
after an estate for life. It is therefore a vested interest, and 
if this reversionary interest is devised, it vests in the devisee 
in the same manner. 

The case of Tracey v. Lethulier’ was decided in con- 
formity with the priuciples stated above. In this case sir 
William Dodnell devised lands to his daughter for life; re- 
mainder to trustee for her life to support contingent remain- 
ders; remainder to her first and other sons successively in 
tail: and if his daughter should depart this life without 


1 3 Atk. Rep. 728. 
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issue of her body living at her death, then he devised the 
lands to trustees and their heirs until his cousin, H. N., 
should attain his age of twenty-one years upon certain 
trusts, &c. Item he gave and devised the lands to his cousin 
H. N., after he should have attained his age of twenty-one 
years, for the term of his life, remainder to trustees to sup- 
port contingent remainders, remainder to the first and other 
sons of H. N., successively, in tail, &c., and in default of such 
issue, or in case H. N. should die before twenty-one and with- 
out issue, remainder over. Lord Hardwicke decided that 
the limitation to trustees was a determinable fee and that 
the remainder over was a vested remainder. This remainder 
was limited out of the estate which remained in the heir of 
the devisor after the determination of the fee. 

This reversionary interest was different from that which 
existed in the donor after a gift at common law, still there 
remained an interest, because the estate of the devisor was 
not exhausted by the fee. Although not partaking strictly 
of the character of a reversion, it was not a mere possibility 
of reverter, because it was incapable of being defeated by 
the tenant of the determinable fee. 

In this case the remainder in fee to the trustees was con- 
tingent. Their estate might continue forever, but if H. N. 
attained the age of twenty-one years, it would then deter- 
mine. 

If no limitations had been made after the estate to the 
trustees, a certain interest would have descended to the heir. 
The heir would have taken subject to the devise to the 
trustees. ‘The same interest was capable of being devised 
to others who would take subject to precedent devises in the 
same manner. But the estate devised to the trustees was 
capable of becoming an absolute fee and of continuing for- 
ever, in the event of H. N.’s death without issue before 
twenty-one, and by the death of Lethulier (to whom the 
remainder over was limited) before the death of H. N. Only 
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on the happening of this train of events could the estate of 
the trustees become absolute. When they would hold for 
the heir at law as cestui que trust, or by the death of H. N. 
under twenty-one leaving issue for whom the trustees would 
hold. 

If H. N. died during his minority without heirs, the estate 
of Lethulier, if living, would be substituted to the estate of 
the trustees, and take effect by executory devise. If H. N. 
died after twenty-one, without heirs, Lethulier would take 
by way of remainder on the estate tail of H. N. This 
estate lord Hardwicke decided was a vested estate. He 
was considering the limitation after the death of H. N. un- 
der twenty-one, without issue, but his decisicn regarded 
also the limitation of the estate subject to the determinable 
fee. 

Of this reversionary interest, the devise to Lethulier was 
a remainder, though it also operated to put an end to the 
estate of the trustees by way of executory devise. 

Mr. Fearne, in discussing this case, after advancing the 
proposition,’ ‘‘that when the mean estates limited are for 
life, or in tail, the Jast remainder may, if it be to a person 
in esse, vest, but that no remainder after a limitation in fee 
can be vested,” says, ‘that it seems, however, that a con- 
tingent determinable fee devised in trust for some special 
purposes only, will not prevent a subsequent limitation to 
one in esse from being vested.” 

Mr. Fearne must be understood as speaking of a fee 
determinable on a contingency, for the subsequent limitation 
might be vested even if the determinable fee were vested. 
The subsequent limitation is in no respect affected by 
the consideration that the determinable fee is contingent. 
Whether thé subsequent estate is consistent with the pre- 
vious limitation after it is vested, is the test which determines 
its validity. 

> Contingent Remainders, p. 161. 
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In the case in question, the subsequent limitation was 
not affected by the vesting of the precedent fee, because it 
was a limitation subject to a previous determinable fee, and 
the subsequent estate was limited out of the reversionary 
interest. ‘This interest is very similar to the possibility of 
reverter on conditional fees at common law. : 

Before the statute de donis, limitations by will out of that 
reversionary interest were admissible after the conditional 
fee, and were incapable of being defeated. 

The only difference between that possibility and the 
reversionary interest in the case under consideration, is in 
the difference of the event which is to work a determination 
of the precedent estate. 

Lord Hardwicke must have decided this case in conform- 
ity with the doctrine that when a conditional or a deter- 
minable fee is limited, there still remains in the grantor or 
devisor an interest which is capable of being farther limit- 
ed, the vesting of which does not depend upon the estates 
carved out by the precedent limitations. 

Mr. Preston and other writers are opposed to this doc- 
trine, they therefore consider the case of Tracey v. Lathu- 
lier as anomalous. 

Mr. Preston’ expresses the opinion, that to bring a case 
within the influence of this authority, four circumstances 
must concur : 

1. The fee must be contingent. 

2. Determinable, and, as he apprehends, determinable in 
a small compass of time. 

3. Devised by will. 

4. The devise must be for some particular purpose to be 
answered in a small compass of time; and the fee which is 
devised must be limited to cease, when the purpose for 
which it is limited shall be answered. 

For the reasonsalready suggested, it would seem that to ren- 


'Treatise on Estates, page 498. 
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der the subsequent estate a vested one, it was not necessary 
that the previous limitation of the fee should be contingent. 

It must be determinable, otherwise the whole estate 
would be exhausted, when of course, there could be no sub- 
sequent limitation ; but it is not perceived to be indispensa- 
ble that it should be determinable in a small compass of 
time. The probable duration of a determinable fee may be 
within a narrow period of time, but this is not of any im- 
portance to the validity or to the vesting of subsequent lim- 
itations of the reversionary interest, if those limitations are 
not too remote. It is part of the definition of a determina- 
ble fee that it may continue for ever. 

If the precedent estate is incapable of being enlarged to an 
absolute fee, either by a rightful or a tortious conveyance, 
it would appear that a limitation of the reversionary inter- 
est may be madeas well by deed as by devise. 

And we can conceive of no possible reason for supposing 
that to make the subsequent limitations a vested interest, 
the devise of the determinable fee must necessarily be for 
some particular purpose, to be answered in a small compass 
of time, or that the fee must be rendered determinable by 
the fulfilment of that purpose, and before it is to cease by 
the terms of its limitation. 

It is remarkable that Mr. Preston and Mr. Butler’ should 
have considered the limitation of a fee determinable, as was 
that in the case of Tracey v. Lethulier as inconsistent with 
an ulterior vested interest. It certainly was not inconsist- 
ent in its effect, for the limitation of the ulterior interest 
was not to interfere with, or circumscribe in any manner, 
the precedent fee, or to prevent the exercise of any of the 
powers existing under it. 

If after the determination of the fee an estate would still 
remain, which was incapable of being affected by any con- 
veyance of the tenant in fee, we can see no good reason, 


‘Fearne's Con. Rem., sixth edition, by Butler, page 226. 
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why that might not be limited in any mode of conveyance 
which operated to transfer the right of reverter, nor does 
there seem to be any inconsistency in the limitation of 
estates, one of which must come to an end before the other 
can vest in possession. 

Mr. Preston expresses the opinion that it would have 
been more consistent with principle to have decided that the 
trustees had chattel interests, as in Goodtitle v. Whitby, 1 
Burr. 228, with vested remainders after and expectant on 
these interests; but what would this have been but to have 
escaped the difficulty, if any existed, by a change of name? 

The limitation was to trustees and to their heirs of an 
absolute interest which in its terms imported an estate in 
fee. How is it possible to regard such a limitation as passing 
only achattel interest? Such a construction can only be 
adopted by considering the quality of an estate to depend 
upon the evanescent character of the trusts to which it is 
subject. But in determining the character of limitations of 
real property we cannot look beyond the estates themselves. 

If an estate is given to one and his heirs determinable on 
a certain event which may never happen, a fee is created, 
and the estate of the grantor is exhausted so far as the limit- 
ation extends. 

If the object for which an estate is created is to determine 
the question whether the interest is real or personal, then in 
all cases, the terms and forms of grant and limitation, 
and even an actual investiture may be disregarded. 

In the case of Goodtitle v. Whitby, which Mr. Preston 
cites as analogous to Tracey v. Lethulier, and where the 
estate of the trustees was construed to be a chattel interest, 
there was nothing in the terms of the grant inconsistent 
with such an estate. The devise indeed was to the trust- 
ees and their heirs but only during the minorities, and 
therefore an estate for years was created. 

In the case of Wellington v. Wellington, 4 Burr. 2165 
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which is classed by Mr. Preston with Tracey v. Lethulier 
as doubtful in principle, it was decided that the estate 
devised was a fee, determinable when the purpose of paying 
the testator’s debts, &c. out of the land should be performed. 
The devise was to trustees and their heirs, and the estate 
might continue forever, but as it might also determine, the 
whole interest of the devisor was not exhausted, and there- 
fore a remainder after the determinable fee was valid. 

Mr. Preston admits “ that there is one instance, however, 
in which by the acknowledged rules of law, a fee may by 
will be limited in contingency, and yet the fee may be 
vested under another gift.” The gift of a fee in contin- 
gency, with the gift of a fee by a residuary clause, is, he 
says, an example of this state of title. By this concession, 
he does in fact waive his objections to the cases cited. 

The simple question is whether the devisor has an inter- 
est so certain and fixed as to be capable of being conveyed, 
for it is wholly unimportant how that interest is conveyed, 
if it is capable of vesting. 

The residuary clause is efficacious to create a fee after a 
conditional fee, because the previous limitations in the will 
give an interest which cannot be divested of its conditional 
qualities, or enlarged to a higher interest. 

The effect of the residuary clause is a test of the quantity 
of estate remaining in the devisor, after the limitation of the 
conditional fee. The residuary devise carries the entire 
interest of the testator and as the estate remaining undis- 
posed of is a reversionary interest, the same estate passes to 
the devisee. 

Mr. Preston says ‘‘ the residuary devisee is substituted in 
the place of the heir, who would take in default of a gift. 
An express and specific devise would produce the like 
effect.” 

In the case of Tracey v. Lethulier, the devise to Lethulier, 
after the determinable fee to the trustees, was such an 
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express and specific devise, and yet this writer condemns as 
anomalous, the decision of lord Hardwicke which recog- 
nised a remainder as vested after such a fee. If he means 
that a devise of a fee as a specific limitation after a condi- 
tional fee would not be regular, but that a specific devise of 
the residue of estate, or of the possibility, would convey a 
fee, his distinction is unimportant, whilst the principle con- 
ceded entirely sustains the doctrine of lord Hardwicke in 
the case in question. S. F. D. 


ART. VI.—CONVEYANCES FRAUDULENT UNDER THE BANK- 
RUPT LAW. 


TuxeE policy of the bankrupt law is to secure an equal distri- 
bution of the property of the bankrupt; no conveyance, 
therefore, can be sustained, which is designed to give a pre- 
ference to one or more of the creditors. Such a conveyance 
is void as against the creditors generally, but it may be 
founded upon a good consideration between the parties; it 
is not, therefore, absolutely void: it operates like a convey- 
ance void under the statute of 13th and 27th Eliz. prima fa- 
cie to transfer the title, and is regarded as an act of bankrupt- 
cy, because thus efficacious. Fraudulent conveyances are 
usually connected with the idea of a corrupt motive and a 
correspondent advantage to the party making theconveyance. 
In the case in question the conveyance is only fraudulent be- 
cause it invades the rights secured by statute to all the credi- 
tors. 

On the occurrence of the event of bankruptcy the right 
of the creditors to an equal distribution becomes absolute 
and vested: before the bankruptcy the insolvent trader has 
the power and the right to dispose of all his property. This 
is incident to his character as a trader. In the course of his 
business he may make payments, give security for existing 
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debts, convey his land, or other property, and if the consid- 
eration is valuable, the mere fact of insolvency will not im- 
pair the validity of the transaction. 

To constitute an act of bankruptcy, it must be shown 
that the conveyance not only operates to prevent an equal 
distribution to all the creditors, but that it was in contem- 
plation of bankruptcy, and therefore fraudulent in relation 
to their rights. ‘lhe effect of a conveyance by way of pref- 
erence deprives creditors of their rights in the same manner 
as a conveyance without consideration. In each case cred- 
itors are deprived of the property to which they had a right 
to have recourse, and on which they relied, though they had 
no lien or absolute right, which might not, in the fair course 
of business, be defeated. 

All conveyances which provide for an unequal distribu- 
tion, or by which one or more creditors are preferred in con- 
templation of bankruptcy, are, therefore, fraudulent and 
justly regarded as acts of bankruptcy. 

Since the insolvent trader has, however, before his bank- 
ruptcy, the absolute disposition of all his affairs, it becomes 
an important consideration to determine what acts of pro- 
prietorship may be sustained during that period, after he be- 
comes insolvent and previous to an ascertained bankruptcy 
within the statute. 

The insolvent trader has, during this period, the absolute 
right of property, except for the purposes of transfer, and 
the right to convey except when the conveyance produces 
that change of condition which destroys his right of pro- 
perty. 

Whether a conveyance is an act of bankruptcy depends 
upon many circumstances which determine the intent and 
character of the transaction. 

In the case of Worsely v. Demattos, 1 Burr. 467, a debtor, 
who continued in possession as ostensible owner, conveyed 
all his property, as security for moneys to be advanced, to 
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enable him to carry on his trade, and lord Mansfield decided 
that the conveyance was fraudulent and an act of bank- 
ruptcy. He was of opinion that two objects were contem- 
plated by the bankrupt law: the management of the bank- 
rupt’s estate ; and an equal distribution amongst the creditors. 

In this case it did not appear that the trader was bankrupt 
at the time of the conveyance. ‘The conveyance was in 
contemplation of bankruptcy within the statute, but it was 
made at a time when there was no actual bankruptcy, and 
contemplated a contingent state of insolvency. 

The transaction was fraudulent in respect to creditors at 
common law, and a fraud upon the bankrupt law. 

Lord Mansfield in this case examined the previous au- 
thorities, and stated the principles on which they rested, so 
far as conformable with the policy of the law. Before this 
case the rule relating to fraudulent conveyances under the 
bankrupt law appears to have been fluctuating. The cases 
on the subject cannot easily be reconciled with principle. 

Lord Mansfield stated the distinctions upon which they 
might be supported, and which may be regarded as consti- 
tuting the rule by which courts are at this day governed. 

It was decided in the case of Jacob v. Shepard, cited 2 
P. Williams, 427, that a conveyance of particular goods by a 
trader a few months before his bankruptcy, in trust to pay 
a part of his creditors, was not an act of bankruptcy. 

In this case it did not appear that the debtor actually 
thought of committing an act of bankruptcy, and he did not 
fail until several months after the conveyance. 'The con- 
veyance was of specific goods, and was immediately carried 
into execution. It was probably made under a threat of 
legal diligence, and the business of the trader was not 
broken up by the conveyance. 

Sir Joseph Jekyll decided, that the deed was fraudulent, 
but lord King, upon an appeal, directed an issue at law to 
try, “‘ whether by the execution of the deed the trader be- 
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came a bankrupt,” and the jury found that it was not an 
act of bankruptcy. 

It is evident that lord Mansfield disapproved of the deci- 
sion, or thought it could only be justified upon the grounds : 
1. that the conveyance was of a part and not of the whole 
of the effects of the debtor, and that it was carried into im- 
mediate execution: 2. That it was not followed by an ac- 
tual failure: 3. That it was extorted by threats of legal dili- 
gence. 

The case of Small v. Oudley, 2 P. Williams, 427, was de- 
termined by sir Joseph Jekyll, soon after, and he probably 
thought himself bound by the former case. 

Small had conveyed to the Norcotts, the bankrupts, £500 
of south sea stock, on the agreement that within a certain 
time they should re-transfer the like sum. Within that 
time they assigned a part of their effects as security for the 
fulfilment of the agreement, and immediately after became 
bankrupt. The stock was conveyed for the purpose of sus- 
taining the partnership. Viewing the whole transaction, it 
was beneficial to the creditors, as the stock sold for £1800, 
and the creditor received only £300 as security. Instead of 
regarding this security as made in contemplation of bank- 
ruptcy, the whole transaction should be viewed as an at- 
tempt to support a failing concern for the benefit of credit- 
ors; and it would have been a great hardship, if the partial 
security given inconformity with the conditions on which 
the aid was afforded, had been disaffirmed whilst the cred- 
itors derived the full advantages of the transaction. But 
even this security the court were of opinion could not have 
been given, if the conveyance had embraced all the pro- 
perty. Lord Mansfield, it is plain, from his notices of the 
case in Worsely v. Demattos, thought it could only be sus- 
tained: 1. As a conveyance of a part of the effects; 2. 
As a transaction in the regular fulfilment of a precedent 
agreement; 3. As being part of a transaction which was 
beneficial to the creditors. 
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The case of Cock v. Goodfellow, 10 Mod. 489, was a con- 
veyance by a mother of property held by her for her child- 
ren, and it was sustained because it was not made in con- 
templation of bankruptcy, and because a court of equity 
would have decreed her to place their fortunes out upon 
real or other securities; there being an obligation in equity 
to provide for the children, their property could not be con- 
sidered as blended with her own; nor were they on the 
footing of ordinary creditors. 'The conveyance in this case 
was supported, on the ground: 1. That the property was 
not justly to be regarded as belonging to the bankrupt; 2. 
Because the conveyance was one which the bankrupt was 
in equity bound to make, and would have been decreed to 
make. 

The case of Unwin v. Oliver, cited 1 Burr. 481, was sim- 
ilar in principle to the last mentioned case. It was a pro- 
vision for a sum of money due to a lunatic’s estate, which 
in equity would be distinguished from the estate of the 
bankrupt. 

There are many cases which establish the principle, that 
the conveyance of the whole of a trader’s property is an 
act of bankruptcy, when executed even for the benefit of 
bona fide creditors. 

The immediate effect of the conveyance of the whole of 
the property must be to break up the trader. He must, 
therefore, when he makes the conveyance, have bankruptcy 
in contemplation, and his design must be to disappoint the 
policy of the bankrupt law. 

The difficulty attends cases where the conveyance is of a 
part of the effects of the trader, and where bankruptcy is 
not the inevitable consequence. 

Lord Mansfield appears to have held in the case of Hoop- 
erv. Smith, M. 'T’. 1763, N. P. that an assignment of part of 
a bankrupt estate, and not of the whole, in contemplation 
of failure, was not an act of bankruptcy. This doctrine 
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however, was at variance with the judgment in the case of 
Worseley v. Demattos, and certainly never could have been 
adopted as a general rule. It has been directly repudiated 
in many subsequent cases. 

Only under peculiar circumstance can a conveyance by 
way of preference to a creditor of a part of the effects of a 
bankrupt trader be supported. 

In the case of Harmon v. Fisher, Cowp. 117, the trader, 
on the eve of bankruptcy, wrote to a creditor and enclosed 
certain bills, telling him in the letter that ‘he had the hon- 
or to show him that preference which he conceived was 
certainly his due.’ ‘This transaction was holden to be 
fraudulent; lord Mansfield observing that ‘‘ this was done 
pursuant to no contract; in performance of no obligation ; 
in no course of dealing; without the privity of the creditor, 
or call on his part for the money; and without the probabil- 
ity of the notes being delivered before an act of bankruptcy 
was committed. 

In the subsequent case of Rust v. Cooper, Cowp. 632, it 
was expressly stated that the goods were delivered in cou- 
templation of bankruptcy, and in order to give the defend- 
ant a preference, but lord Mansfield said, “If in a fair 
course of business a man pays a creditor who comes to be 
paid, notwithstanding the debtor’s knowledge of his own 
affairs, or his intention to break, yet being a fair transac- 
tion, in the course of business, the payment is good, for the 
preference is then got consequentially and not by design.” 

From these two cases it seems to have been the opinion 
of lord Mansfield, that a mere preference of one creditor 
was not void, that fraud coule not be inferred in all cases 
from the fact of preference; that if made in pursuance of a 
contract, in performance of an obligation, in a course of 
dealing, on the call and with the privity of the creditor, 
notwithstanding the debtor knows the state of his affairs, 
and has the intention to break ; where the preference is ob- 
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tained consequentially, and not by design, the payment or 
conveyance is good. 

On the question of the fraud, the triers ought to take all 
those considerations into view, and each case must depend 
upon its peculiar circumstances. No rule can be laid down 
which is decisive and of general application. 

In the case of Alderson v. Temple, 4 Burr. 2235, the 
bankrupts indorsed a note and sent it by letter to a creditor 
with a view to preference. 

Lord Mansfield said, ‘‘it was certain that the statutes of 
bankruptcy leave a trader, to the moment of an act of bank- 
ruptcy committed, every power an owner can have over his 
estate’’; but he considered the transaction fraudulent, first, 
because there never was any course of dealing between the 
bankrupts and the party to whom the preference was made, 
by way of indorsing or sending any notes to each other, 
and next, because the note was not indorsed in payment of 
any debt. He thought that such a preference might be sus- 
tained, if it might be regarded as payment in the course of 
trade; or if made on a threat of legal diligence, and if the 
act was complete and there was no collusion, or if on the 
commencement of a suit, an assignment of part of the goods 
was made. 

From this case it appears, that the intent must be re- 
garded ; that it is not material that the fund is diminished, 
as the creditors have not an absolute right to the property 
remaining at the time of bankruptcy, and the jury are to 
take into consideration all the circumstances which charac- 
terize the act, and indicate either fraud or fairness. 

A trader ' being indebted to several persons conveyed to 
the defendant certain property, and provided in the deed 
for the payment of a debt to his mother and sister, and it 
was decided, that the motive for giving the deed to the de- 
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fendants was good, it being done through fear of hostile 
meausres being the consequence of refusal; but that the 
provisions respecting the mother and sister were fraudulent, 
as giving them voluntarily a preference over the other 
creditors. In this case the relationship between the par- 
ties was not considered a sufficient reason for preference, 
though the apprehension of legal measures was a proper 
motive. 

In another case, ' a deed of part of a trader’s property to 
particular creditors was considered an act of bankruptcy, 
though it was contended he could not have contemplated 
bankruptcy, as he continued in trade three years after the 
conveyance, and that the money was advanced by the 
creditor to enable the trader to continue his business. The 
court said, that such a deed as that under consideration 
would almost make bankruptcy inevitable. 

But where a trader,* whose personal estate was not 
sufficient for the payment of his debts, conveyed all his 
real property to persons who were not creditors, in trust to 
sell or raise money on mortgage or otherwise, in order to 
discharge the claims on him, it was decided, that the con- 
veyance was not an act of bankruptcy, as it appeared on 
the face of the transaction, that the intent in executing that 
assignment, &c., was to procure money for the discharge of 
his debts, and to enable him to continue his trade. 

In this case the object of the parties was to raise money 
for the payment of existing debts, and to continue the 
trade, and security was provided for liability to be incurred. 
A preference was thus provided for, in the event of future 
insolvency. 

It is to be observed that the conveyance in this case was 
not of the whole of the property. It was a conveyance of 
real property which was not directly subject to the debts, 


. |} Puling v. Tucker, 4 B. & A. 382. 
* Berney v. Davison, 4 Moore, 126; S. C. 1 B. & B. 408. 
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and, for the payment of past and future debts, a more full 
provision was made by the conveyance, than would have 
otherwise existed. There was no fraud contemplated, nor 
any evasion of the policy of the bankrupt law, and the 
transaction at the time of the conveyance appeared to be 
beneficial to creditors. It was not secret and therefore not 
injurious to future creditors. 

If the property had been personal, and if it had been a 
conveyance of all, a different question would have been 
presented ; bankruptcy might then have been the necessary 
consequence. 

Such a conveyance of personal property, not followed by 
possession, would have been within the case of Worsely v. 
Demattos. 

If the conveyance had been made in contemplation of 
bankruptcy, but for the pretended purpose of raising money 
to continue the trade, or if in that contemplation the con- 
veyance had been injurious to creditors, or calculated to 
delay them, it would undoubtedly have been an act of 
bankruptcy. 

Such cases must always turn upon the question of fraud, 
and whenever the natural consequence of a conveyance was 
to deprive creditors of rights which they would have 
otherwise enjoyed, the burden of proof would fall upon 
the debtor and those who claimed under his assignment. 
And it would be necessary to show that bankruptcy was 
not in contemplation, and that the intent of the conveyance 
was not to disappoint the policy of the law. 

Many conveyances and payments by an insolvent trader, 
followed by a speedy bankruptcy, have been supported on 
the ground that they were not made voluntarily, but on the 
threat of legal coercion, when otherwise the preference 
would have been deemed fraudulent and illegal. 

The coercion showed that there was no fraud, that the 
motive of the debtor was to obtain personal relief, not to 
prefer a creditor. 
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The principle upon which these cases proceeded appears 
to be sound, when bankruptcy was not the necessary con- 
sequence of the conveyance. 

The presumption of fraud is repelled by the threat of 
legal diligence. 

As when a trader,’ in contemplation of bankruptcy, per- 
mitted a creditor to have goods in discharge of his debt, 
under the apprehension of legal process being sued out 
against him, though these fears were unfounded, it was 
holden by the court not to be a fraudulent preference ; 
lord Mansfield observing, a party in contemplation of his 
bankruptcy cannot, by his voluntary act, favor any one 
creditor, but, if under fear of legal process, he give a prefer- 
ence, it is evident that he does not do it voluntarily. 

And when goods have been given in satisfaction of a 
debt which was not due, on application for further security, 
this is not decisive evidence of a fraudulent preference.’ 

Lord Alvanley said ‘ that it had never been held, that if 

a creditor press for payment of his debt, and thereby obtain 
goods, that the intention of the bankrupt shall be called in 
aid to set aside the transfer. If the goods be delivered 
through the urgency of the demand, or the fear of prosecu- 
tion, whatever may have been in the contemplation of the 
bankrupt, this will not vitiate the proceeding.” 
* where the property was given to stay the im- 
portunities of a creditor, but there were no threats of legal 
coercion, the delivery was held to be valid, there having 
been no voluntary offer on the part of the bankrupt. 

In another case, ‘ it was held that the depositing of goods 
at the urgency of the defendant as security for a debt not 


In a case, 


‘Thompson v. Freeman, 1 T. R. 155. 

? Hartshorn v. Scodden, 2 B. & P. 582. 

3 Smith v. Payne, 6 T. R. 152. 
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due, was not a voluntary preference, though the creditor 
had no immediate right of action. 

Lord Ellenborough said: “Strictly, only the acts of a 
trader subsequent to the bankruptcy are void. Precedent 
acts, supposed to be in contemplation of bankruptcy, have 
likewise been invalidated; but this is an excrescence upon 
the bankrupt laws. The cases upon the subject have gone 
far, and far enough, and I am not disposed to give them 
any extension. If the debt had been due here, the prefer- 
ence would certainly not have been fraudulent. It wants 
voluntariness, in which the fraud consists. "The considera- 
tion, upon which a payment made to an importunate cred- 
itor of a debt actually due has been allowed to be valid, has 
not been that he might resort to a suit to enforce the pay- 
ment, but that his demand repels the presumption that the 
bankrupt, upon the eve of bankruptcy, made a distinction 
amongst his creditors, and spontaneously favored one to 
the prejudice of the rest. A demand of further security has 
the same effect.” 

Lord Ellenborough, in the above case, manifested a dispo- 
sition to restrict the decision which made the acts of a 
trader in contemplation of bankruptcy fraudulent; still he 
admitted, that when a debtor, on the eve of bankruptcy, 
spontaneously made a distinction amongst his creditors, 
there was a presumption of an intent to evade the policy of 
the bankrupt law. 

But in another case’ it was decided that payment of a 
bill of exchange before it became due was fraudulent. 

Lord Eldon submitted the case to the jury as a bargain 
for a fraudulent preference. ‘The bankrupt had called upon 
the creditor and disclosed his situation, two days before the 
bill became due. An alteration was made in the date and 
time of payment, and the bill was paid. ‘The jury consid- 


1 Singleton v. Butler, 2 B. & P. 283. 
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ered the payment fraudulent, and found a verdict accord- 
ingly. 

If the two last cases are compared, it will be seen that the 
same result, an actual preference, was effected in each, not- 
withstanding the different conclusion at which the triers 
arrived in the two cases. 

The fraud is not constructive, nor inferrible necessarily 
from the invasion of the right of the creditor to the equal 
distribution secured by the bankrupt law. 

There is a presumption of fraud, but the presumption is 
not irrefragable, as when the debtor conveys his property 
without consideration. It is sufficient to show that no actu- 
al fraud was intended, and if a motive is shown for the act 
which was not fraudulent, the transaction will be sustained, 
though it works the same injury to a creditor as if the 
motive were merely fraudulent. Hence arise the difficulty 
and doubt which attend cases under the bankrupt law. 

It is not sufficient to show that a conveyance operates to 
make an unequal distribution, that it invades the rights of 
creditors, and disturbs the policy of the law. A strong 
presumption of fraud is thus shown; but it is capable of 
being repelled, by showing the fears, the apprehensions, the 
mistaken views, and the various motives, not always in- 
compatible with fraud, which may have influenced the 
conduct of the debtor. 

The security of the creditor is not therefore ascertained 
by known and fixed rules, but may depend upon the uncer- 
tain impulses, which influence the mind of his debtor. It 
may be very difficult also for the triers to determine the 
motives under which the parties may have acted, and it 
might not be difficult to simulate a motive, under the sup- 
posed existence of which the whole purpose of the law 
would be avoided. 

In the case of De Tastet v. Carroll,’ property was trans- 

11 Stark. R. 88. 
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ferred, under the apprehension of a prosecution for forgery, 
and lord Ellenborough left it to the jury to determine 
whether the transfer was voluntary, or made under the 
apprehension that a degree of force, civil or criminal, was 
about to be applied, and observed, that every thing which 
might overcome the free-will of the party was sufiicient to 
exclude voluntary preference. The decision, in this case, 
is worthy of observation. It turned altogether upon the 
feelings which influenced the mind of the debtor. In other 
cases, payments have been sanctioned in the course of busi- 
ness, under legal coercion, brought into application for the 
purpose of enforcing payment as a duty. But in this case 
the apprehension of a criminal prosecution was the only 
motion, and the right of the creditor to any equal distribu- 
tion was destroyed, because the debtor apprehended prose- 
cution for a crime. 

In one case’ the traders returned a quantity of goods, 
which they had purchased, because they were obliged to 
suspend payment, and it was decided that this was not 
done in contemplation of bankruptcy. The debtors were 
embarrassed, and in difficulty ; but supposed that they had 
an overplus of £17,000. The court said, ‘‘ A man may be 
under temporary difficulties, and yet not stop payment ; he 
may suspend his payments, and yet not be in a state of total 
insolvency ; and he may be an insolvent, and yet not 
become a bankrupt.” 

The question depended not upon the act which prevented 
an equal distribution, and obstructed the policy of the law, 
but upon the motive of the debtor, and the judgment which 
he had formed respecting his circumstances. In this case 
the debtors were mistaken, and their hopes were not 
realized. If they had reasoned correctly respecting their 
affairs, the rights of the creditors would have been main- 
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tained. They were too sanguine, and therefore the pre- 
ference was sanctioned. 

Nothing can be more uncertain than a rule which makes 
the rights of parties depend upon the doubtful motives of the 
individual. 

The circumstance that an insolvent trader acted under 
the advice of counsel, has been considered as evidence that 
a preference was not fraudulent. 

‘Certain traders in London had ordered goods from the 
manufacturers in Manchester, to be sent to their agents, at 
Hull. On the arrival of the goods at Hull, from which 
place they were to be shipped to Hamburgh, the vendees, 
finding themselves insolvent, called a meeting of their cre- 
ditors, and took legal advice, whether the goods should be 
given up. ‘The opinion of counsel was, that the creditors 
had a right to stop the goods, with which the creditors 
generally concurred, and the goods were returned. 

The court were of opinion, that the right of stoppage in 
transitu did not exist, but that “ the circumstances of deli- 
beration, consent of creditors, advice of counsel, and the 
publicity which attended the whole of the measure, exempted 
it from being properly considered as a fraudulent prefer- 
ence, in contemplation of bankruptcy.” 

In this case, the question submitted to counsel and to the 
creditors was, the right to stop in ¢ransitu. As they were 
mistaken in regard to the existence of that right, it would 
seem that the property ought to have been restored to the 
bankrupt’s fund, for general distribution ; but as the bank- 
rupt acted under a mistaken idea of duty, there was no 
actual fraud. Constructive fraud was not admitted, and as 
the question depended upon the motive of the party, the 
policy of the bankrupt law was defeated. 

It seems to have been regarded, in certain cases, suffi- 
cient to sustain a conveyance or payment, by way of 
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preference, if, notwithstanding the intent to prefer, the 
debtor might also have been influenced by another motive, 
not fraudulent. 

*As where a trader, on the eve of bankruptcy, sent his 
clerk to the creditor with checks, as a security, but before 
they were delivered, the creditors, not knowing they were 
sent, called upon the bankrupt and demanded payment. 
The checks were accordingly obtained by the creditor, the 
debtor having the double motive, to avoid legal coercion, 
and to make a preference. 

Lord Ellenborough was of opinion, that the delivery of 
the checks was not to be deemed a voluntary preference. 

* But in another case a voluntary payment, by a trader to 
his bankers, under circumstances which might reasonably 
lead the debtor to believe bankruptcy probable, was decided 
to be a fraud upon the creditors. 

* When the vendee of goods upon credit, finds or suspects 
that he is insolvent, before the goods are accepted and 
blended with the mass of his property, so as to constitute 
his visible stock in trade, he may return the goods without 
a fraudulent preference. 

* But when goods have been ordered, and actually re- 
ceived, they cannot be sent back to give a preference, in 
contemplation of bankruptcy. 

In cases of the former class, it is entirely consistent with 
equity, that the debtor should not receive the goods for 
which he is unable to pay, and, in returning them there is 
no fraudulent preference, as there would be, if they had even 
constituted the foundation of his credit. The only diffi- 
culty consists in determining in what cases the equity 
exists. 


! Bayley v. Ballard, 1 Camp. b. 416. 

2 Polard v. Glyn, 2 D. & R. 314. 

3 Atkin v. Barwick, ] Strange, R. 165. 
4 Neate v. Ball, 2 East, R. 117. 
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''The bankrupt law having provided for the management 
of the estate of a bankrupt, as well as for its distribution, 
lord Mansfield was of opinion, that a deed made by a bank- 
rupt to trustees, to pay all his creditors ratably, without 
the assent of the creditors, would be void. 

In this country, it is probable, this doctrine would not 
prevail, if the deed of trust was in terms equally beneficial 
to the creditors ; but if the assignment contained provisions 
inconsistent with the policy of the bankrupt law, or if it 
was designed to delay or hinder the creditors, it would 
undoubtedly be regarded as fraudulent, and an act of bank- 
ruptey. 

Whether a conveyance by an insolvent trader, the effect 
of which is to prevent un equal distribution of his property, 
may be sustained, or whether it is a fraud upon the law, 
depends upon the circumstances of each individual case. 

In certain cases, fraud is an inference of law, but the pre- 
sumption is capable of being repelled, and a range of 
inquiry has been admitted, in regard to the actual motives, 
which, in the cases that have arisen under the statute of 
Eliz. ch. 5, against fraudulent gifts and conveyances, has 
not been indulged. 

If a different rule had prevailed, and if the doctrine of 
constructive fraud had been strictly applied, the policy of 
the law would have been better maintained, and much 
uncertainty and inconvenience avoided ; but unfortunately 
a rule was adopted, which, while it left greater freedom to 
the operations of an insolvent and embarrassed trader, also 
obstructed the equitable policy of the law, and furnished an 
opening for fraud. 

A wide field of inquiry is now presented, in every case 
of preference, and as everything depends upon the motives 
of the bankrupt, no established principle can be applied, 


! See Kettle v. Hammond, H. I. 1767 ; 1 Cooke, B. L. 106, 8th edition. 
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and the decision of the triers must be influenced by consi- 
derations of little weight, on grounds of equity. 

It is greatly to be apprehended, also, that from the cases 
in which the policy of the law has been subsequently 
evaded, an insolvent trader, seeing bankruptcy inevitable, 
but cautiously avoiding that view of it which in the eyes 
of the law is regarded as a contemplation of bankruptcy, 
may be enabled to construct a code of preference, which 
shall protect conveyances designed to sweep the mass of his 
property into the hands of a favored creditor. S. F. D. 





NOTE TO ARTICLE II, CONTAINING THE OPINION OF MR. 
JUSTICE THOMPSON, IN THE CASE OF THE W.M. CO., 
AGAINST THE ETNA INSURANCE COMPANY. 


Tue substantial question in this case was, whether the 
effect of the statute of the state of Maryland was to deprive 
individuals sued in their corporate capacity, of the right of 
notice of proceeding at law against them, and whether a 
judgment recovered without actual notice was a sufficient 
foundation for an action of debt. 

It is impossible for individuals to enter into a valid agree- 
ment, that notice of the pendency of any subsequent action 
of law shall be unnecessary; for without an opportunity to 
appear and defend, there can be no trial, nor a judgment 
which proceeds upon the grounds that the justice of the 
cause of action is acknowledged, or that the defence is 
abandoned. 

If the act had provided that whenever any foreign insur- 
ance company transacted business within the state, an action 
at law might be maintained against the corporation without 
notice, and judgment rendered without trial, the gross 
departure from acknowledged maxims of justice would be 
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so manifest, that the judgment would be disregarded as the 
foundation of an action in any other jurisdiction where the 
principles of the common law prevailed. Can the same 
result be attained indirectly ? 

The object of the act in question in the foregoing cases 
was to subject a corporation existing abroad, and created by 
the law of another state, to the jurisdiction of the state of 
Maryland, in the same manner as if it had been established 
within the state. ‘To effect that purpose, corporations of a 
certain class are declared to be invested with franchises, 
that is with the franchise of being a body politic. Now 
this purpose, so far as it regards the investiture of the right, 
would be clearly subject to acceptance. Suppose the bene- 
fit of the act, then, accepted by a corporation already fully 
constituted such by the grant of another state. Such corpo- 
ration will be a body politic by the creation of two legisla- 
tures, and will hold rights by the conditions of two several 
charters. Ifa forfeiture occurs in either state, the franchise 
will be subject to resumption on process of quo warranto. 

If the state which originally granted the charter should 
proceed against the corporation for a forfeiture, the fran- 
chise would still exist, by virtue of the enactment of another 
state. ‘Then, if a corporation is reduced to the condition of 
an unincorporated company, a mere fraternity or partner- 
ship, still the liability of a partnership will not belong to the 
individuals composing it, because they have a corporate 
capacity with all the rights and exemptions belonging to it 
by the laws of the state of Maryland. Though they may 
have acted as a mere partnership after forfeiture, where the 
charter was granted, still as they are a corporation in 
another state, the property held in that state would be held 
as a corporation, and not as a partnership. 

If after the forfeiture of the Connecticut charter, a bill in 
equity should be sustained in that state between the original 
corporators, a decree founded upon the dissolution could 
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not be regarded as decisive or of any efficacy in the state of 
Maryland, because the corporations created by the laws of 
that state would still be in existence. 

If the company reincorporated in Maryland should, after 
the forfeiture in Connecticut, recover a judgment against 
individuals of the company in an action at law, the courts 
in the state of Connecticut would be compelled to give effect 
to it, though the cause of action on which that judgment 
was recovered might be the subject of a bill in equity, 
pending between the same parties in the latter state, after 
forfeiture. 

‘If, however, the surrender or forfeiture of the franchise in 
Connecticut would be regarded as a dissolution of the corpo- 
ration created by the statute of Maryland, the rights of the 
corporation are indeed held by a remarkable tenure. It 
cannot exist unless its capacity is sustained by another and 
distinct sovereignty. As a corporation of the state of Mary- 
land, neither can rights be granted to it, nor duties imposed, 
nor in that capacity is it capable of contracting, but it is 
wholly dependent upon the laws of a foreign sovereignty. 
Since such is the character of the guasi corporation liable to 
be subverted by its dissolution in the states where origi- 
nally created, the act which professes to confer a franchise 
ou a foreign corporation can be regarded as having no other 
effect, than the recognition of a franchise existing abroad, 
and as an authority to the foreign corporation to act as such 
within the state. It is a declaration of the rule of comity, 
by which a corporation constituted in one country is admit- 
ted in that capacity, to act in another. 

This act also in effect provides, that the company whose 
franchises are thus recognised shall be within the jurisdic- 
tion of the state of Maryland, in the same manner as if a 
corporation of that state, and it is provided that process 
shall be served upon an oflicer or agent of the corporations, 
which shall be as effectual as if the corporation were within 
the state. 
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But notwithstanding the provisions of the law, we con- 
ceive there is a wide difference between corporations within 
the state, and those which are recognised as merely doing 
business in the state. In the one case the state has actual 
jurisdiction, and the means of enforcing the process of its 
courts directly. The courts of the state may pass upon 
the rights of the corporation, and their decrees operate pro- 
prio vigore. 'They may dispose of its property, displace 
corporators, retake the franchise, and even dissolve the 
corporation itself. In the other there is no actual jurisdic- 
tion, and no means of enforcing the process or the judgment 
of the court, without resorting to the tribunals of the state 
where the corporation exists, as in the case in question, 
where though judgment was recovered on a constructive 
service of process, resort was had to another jurisdiction to 
carry it into effect. 

It is always provided by law that mesne process shall be 
served upon corporations, by actual notice to some officer of 
the corporation, and this is deemed sufficient notice to the 
corporation as such; but the corporation is within the juris- 
diction. The foreign corporation however which in this 
case was subjected to constructive service of process was 
beyond the jurisdiction. 

It may well be presumed, that a corporation within the 
jurisdiction had notice of service of process on one of its 
officers, but actual notice to every member of a foreign cor- 
poration of the pendency of a suit would not bring it within 
the jurisdiction, and therefore services on an agent could 
have no such effect. 

The object of the law is to make the proceedings at law 
effectual against individuals in another state, in their 
capacity as a corporation, who are in no sense within the 
jurisdiction, as if they were within the state, and subject to 
the process of its courts; for the act in effect provides, that 
an action shall proceed to judgment against individuals who 
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are in a foreign jurisdiction, and who have had no notice 
according to the rules of law, of the pendency of a suit. 

A mere enactment, that a corporation in another state 
shall have franchises, and be regarded for all remedial pur- 
poses as within the state is in effect a statutory provision, 
that process of law shall be brought against a foreign corpo- 
ration without notice. 

If we regard simply the incidents of the statute, it is per- 
ceived that its only object is to confer jurisdiction. The grant 
of franchises is only a fiction of law. The franchise or 
liberty is the liberty of being within a foreign jurisdiction ; 
the privilege is the privilege of being sued without notice. 

The learned judge is of opirion, that if a corporation con- 
sents to transact business within the state after the enact- 
ment of the law, it must be bound by its provisions, but no 
consent thus implied could deprive any individual of his 
right to a fair administration of justice. He could not be 
subjected to a trial of which he had no notice, and where he 
had no opportunity for defence, by any consent implied 
from transacting business within a jurisdiction, where the 
ordinary incidents of a just trial were denied by law. 

Suppose the statute had provided, that every partnership 
existing in another state should be invested with franchises, 
and that the individuals who composed it should, as part- 
ners, be subjected to the liability of being sued by service of 
process on an agent, a judgment against the partnership, by 
a court which had no jurisdiction of their persons, would be 
regarded as a mere nullity. No consent to the jurisdiction 
could be inferred from the fact that the partnership had 
transacted business within the state, after the passage of 
the law. If the provisions of the law were repugnant to 
common right, the law itself would be void. 

A corporation established by the laws of one state may 
be excluded from the comity which is presumed to be 
extended to foreign corporations, and it may be prohibited 
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from making any contracts within another state. Condi- 
tions, it would seem, may be imposed upon such corporations. 
But conditions which are repugnant to common right, or 
which subject the men’ 2rs of corporations in their corpo- 
rate capacity to terms inconsistent with the constitution of 
the state, or of the } nited States, would be merely void. 

Mr. Justice T’ »mpson expresses the opinion, that corpora- 
tions are not ‘chin the provisions of the constitution of the 
United States, which secures uniformity and equality of rights 
and privileges to the citizens of each state throughout the 
United States; and, undoubtedly, if members of corporations 
as such were embraced in this provision, they would have 
greater rights than other citizens, because they are exempt- 
ed from certain liabilities. But if on principles of comity, 
corporations are permitted to transact business in states 
where they were not incorporated, the members thereof can- 
not be deprived of their immunities, or of an equality of per- 
sonal rights, by way of compensation for the enjoyment of 
a right not secured by the constitution. 

They cannot be deprived of the right of trial by jury, or 
subjected to principles or rules of construction unknown to 
the law, nor be bound to submit to a jurisdiction by which 
they are not embraced, nor can they be subjected by provi- 
sion of law to trial without notice, and if judgment should 
be recovered in disregard of these fundamental maxims, it 
would be the imperative duty of the court, whose aid was 
sought to carry it into effect, to regard it as a nullity. 


S. F. D. 
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ARTICLE VI.—CURWEN’S JOURNAL AND LETTERS. 


Journal and Letters of the late Samuel Curwen, Judge of 
Admiralty, §-c., an American Refugee in England, from 
1775 to 1784. Comprising remarks on the prominent 
men and measures of that period, to which are added Bio- 
graphical Notices of many American Loyalists and other 
eminent persons. By Greorce ATKINSON Warp. New York, 
C. 8S. Francis; Boston, J. H. Francis, 1842. 


Tuts is not a law book, and yet the period of our history to 
which it relates, as well as the persons of whom it speaks, 
have so much connexion with the changes in the form of 
our government at the revolution, and the administration of 
justice in the provincial courts, that a brief notice of it may 
not be deemed altogether foreign from the objects of this 
magazine. 

The principal part of the work is made up of the private 
journal and letters of one of the American refugees, written 
while in England, between the years 1775 and 1784. The 
remainder of the volume consists of a brief memoir of the 
writer of the journal, and brief notices of many of the re- 
fugees who left the country at the commencement of the 
revolution, and of several other distinguished men of that 
period. 

Beyond a mere narrative of what occurred to the writer, 
the journal and letters have little to interest the general 
reader. We have from it little of the character of those 
who came under his observation while he remained in 
England, and his remarks upon the political condition of 
that country as well as upon its cities, towns, and natural 
scenery which he visited, are little more than common-place. 
And yet it is not devoid of interest, for it lets the reader into 
the feelings of a kind-hearted, intelligent old gentleman 
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while exiled from his native land to which he was strongly 
attached, waiting the issue of a struggle which is to seal his 
fate as well as that of his country, and living upon the pre- 
carious bounty of a government exasperated by losses and 
defeat. 

We are introduced to many of the most eminent and 
estimable citizens of the province, whom the fortune of war 
and an indiscreet sense of loyalty had made exiles with him 
in the mother country, and though he tells us little of the 
men, we seem for the moment to come nearer to them than 
we can in any far more complete history of the same 
period. 

The compiler and author of the work has, in a measure, 
supplied the defect which every one would feel in reading 
this journal and letters, by appending to them such notices 
of the men referred to as will give the reader a pretty 
accurate idea of who the prominent leaders were, who had 
the hardihood to withstand the popular enthusiasm which 
was aroused at the time of the revolution. 

The public are indebted to Mr. Ward, the compiler, for 
having given them the work which he has published, for if 
such works can do no more, they serve to show the other 
side of a picture which the American patriots of that day 
presented in no flattering colors. ‘They show that loyalty 
was not always associated with a desire to oppress, and that 
the virtues of a noble heart were often manifested by those 
who had basked in the sunshine of royal or executive favor. 

Those who by refusing to take part with the early mov- 
ers in the revolution became the objects of popular odium, 
and were compelled to seek safety abroad, were principally 
men who had become eminent by wealth, office, or family 
influence. It was in fact such men who had personally 
nothing to hope for by a revolution, and who, themselves 
enjoying affluence and honor, could see no reason for the 
restlessness and discontent, which disturbed the peace and 
harmony of the body politic. 
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And as we trace these men in their after history, we find 
many of them occupying distinguished places of honor and 
trust in different parts of the British empire. And this re- 
mark is particularly true in relation to the lawyers, who 
became refugees from the province of Massachusetts Bay. 
Without enumerating them all, we may refer to William 
Brown, of Salem, one of the judges of the superior court in 
Massachusetts, who became governor of Bermuda, Daniel 
Leonard, of Taunton, who was made chief justice of the 
same island, Jonathan Bliss, of Springfield, who was ap- 
pointed chief justice of the superior court in New Bruns- 
wick, Edward Winslow, junior, of Plymouth, Ward Chip- 
man, of Marblehead, Jarnes Putnam, of Worcester, and 
Joshua Upham, of Brookfield, all of whom, at one time or 
another, were judges of the same court; Daniel Bliss, of 
Concord, who became chief justice of the superior court of 
New Brunswick, Jonathan Sewall, who had been attorney- 
general in Massachusetts, and became judge of the court of 
admiralty in New Brunswick, and whose two sons, Joa- 
than and Stephen, held, the latter, the office of solicitor- 
general of Lower Canada, and the former the oilices, 
successively, of solicitor-general, attorney-general, judge of 
admiralty and chief justice of the king’s bench in Canada. 

Nor would we forget the memorable Sampson Salter Blow- 
ers, chief justice of the superior court of Nova Scotia, who 
has within a few months gone down to the grave full of years 
and honors. He left Boston, where he had practised his pro- 
fession as a lawyer, in 1778, but never revisited his native 
state, having died at the age of more than one hundred years. 

Although Mr. Curwen, whose journal is now published, 
was not educated as a lawyer, he held the office of deputy 
judge of the court of vice-admiralty in Massachusetts for 
a short time previous to the commencement of the American 
war. 

He was a grandson of Jonathan Curwen, or Corwen, as his 
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name was usually written. who took a prominent part in 
the trials of the witches in Salem, and was afterwards judge 
of the superior court under the province charter. Though 
educated for the ministry his health was not adequate to the 
duties of that profession. He engaged in commerce and at 
the capture of Louisburg in 1745, commanded a company 
of militia, and shared in the honor of that remarkable expe- 
dition. 

The wife of Mr. Carwen was sister of Chambers Russell, 
one of the judges of the superior court, so that by family 
connexions as well as wealth, he held a high rank in the 
community in which he lived. All these he sacrificed in 
adhering to the loyal party, and found himself dependent, 
even for his board, upon the precarious bounty of the crown. 

After the ratification of the peace, and as soon as the feel- 
ings attendant upon a state of hostility had subsided, he 
returned to Salem and was never molested. He died there 
at the age of eighty-six, in 1802. 

He alludes, in his letters, to some of the changes through 
which society had passed during the few years of his ab- 
sence from the country. Many of the wealthiest families 
had been reduced to beggary, ‘“‘ while some from the nar- 
rowest and basest condition had arisen to high honors and 
great wealth.” 

In fact, the country had passed through a change in its 
social and political condition, which it is impossible for 
any one at this day to realize. Confiscation had been 
busy with the possessions of those who had so generously 
done the hospitalities of town and country, and high names 
and a long line of ancestry had given place, in the men in 
power, to loud professions, personal bravery, and a devotion 
to the new government, though often borrowing little aid 
from the refinement of education, or the grace of polished 
manners. 


Many who had sought refuge under the English flag 
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during the revolutionary convulsions, returned, after the 
peace, to spend the remnant of their days amidst scenes 
dear to them by early associations. But many retained too 
strongly their hatred of what they regarded little better than 
an unbridled populace, ever to revisit their former homes. 
Among these, we might mention the son of chief justice 
Oliver, who, a few years before his death, which took place 
in 1826, manifested this long cherished feeling, by refusing, 
in no very courteous terms, to loan to the Massachusetts 
Historical Society a manuscript copy of Hubbard’s History, 
which his father had copied, and taken to England. The 
feelings of Mr. Sewall, already mentioned as the former 
attorney-general of Massachusetts, are expressed in a letter 
to Mr. Curwen, which is found in this volume. ‘ While the 
unjust, illiberal, lying act of 1779 remains unrepealed, never 
will I set foot on the territories of the thirteen united inde- 
pendent states. I feel no resentment against them. I wish 
them more happiness in their unnatural independence than 
my judgment allows me to hope for them — but I have been 
mistaken throughout the whole voyage. Yet, however, I 
may have been out in my former opinions, I wish my judg- 
ment may still be erroneous ; I wish most sincerely my na- 
tive country may meet all the happiness she has sought per 
fas et nefas —she thinks she has obtained it —I wish she 
may not be mistaken, but I have my doubts.” 

We find pretty frequent complaints on the part of the 
refugees, at the stinted and uncertain allowance made them 
out of the English exchequer. 'To men who had given up 
their all for loyalty, it might seem that a comfortable com- 
petence was due in return. But when it is remembered how 
great was the number of those, and how little actual aid 
they brought to government in the struggle, it certainly 
speaks highly in favor of the generosity of the English min- 
istry, that so many found support at the public charge. The 
amount of assistance which each should receive was deter- 
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mined by a commission appointed for the purpose, and va- 
ried from fifty to three hundred pounds a year, making an 
aggregate in one year of near eighty thousand pounds. Mr. 
Curwin seems to have lived comfortably upon one hundred 
pounds, spending much of his time in London associating 
with his countrymen, and occasionally visiting the places of 
interest in the interior. He relates a scene in the house of 
commons, which, among much that is dark and gloomy in 
the political aspect of the times, shows one bright spot in the 
exhibition of human character, and that no state of hostile 
feeling among an enlightened people can obliterate the in- 
stinctive detestation of treachery, which rises in every gener- 
ous mind even though exerted against a foe. ‘On this 
occasion lord Surrey happened to espy Arnold, the Ameri- 
can seceding general, in the house, and sent him a message to 
depart, threatening, in case of refusal, to move for breaking 
up the gallery! to which the general answered that he was 
introduccd there by a member, to which lord Surrey replied, 
he might under that condition stay, if he would promise never 
to enter it again, with which general Arnold complied. This 
is the second instance of public disrespect he has met with : 
the king having been forced to engage his royal word not to 
employ or pension him,—a just reward for treachery, which 
is ever odious.” 

The name of Benedict Arnold will be as immortal in its 
infamy, as the memory of the American revolution itself, 
whether it is written by those he betrayed, or those to 
whom he sought to sell his country. 

The size of the volume, as made up of the journal and 
letters, would probably have prevented any more extended 
notices of the public men whose names it contained, even if 
Mr. Ward had possessed the materials. As it is, they are 
exceedingly meagre and contain little, if any thing, more. 
than what is ordinarily found in biographical dictionaries. 
Little therefore, need be said of these except that in general 
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they seem to be accurate as sketches, though we think Mr. 
Ward has been misied in some instances in regard to some 
particulars in the lives of those whom he has mentioned. 
Indeed, in regard to the author of the journal himself, he 
leaves the impression upon the mind of the reader that he 
once held the office of judge of admiralty in Massachusetts, 
when in fact he was, we believe, only a deputy of judge 
Auchmuty, who was greatly his superior in talents as well 
as official rank. 

In another place he states that James Putnam, whom we 
have already mentioned, ‘‘ was appointed attorney general 
of the province, when Jonathan Newall was raised to the 
bench of the court of admiralty, and was the last under the 
provincial government.” Now we have good reason to 
believe that Mr. Putnam never held the office of attorney 
general of the province, though he occasionally acted as 
such in the absence of that officer. Nor was Mr. Sewall 
ever raised to the bench of the court of admiralty for Mas- 
sachusetts, but held the office of attorney general until the 
breaking out of the revolution. 

The predilections of the author are pretty distinctly shown 
by the manner in which he has treated the two Adamses, 
Samuel and John. He has simply extracted from the third 
volume of governor Hutchinson’s history, the sketches 
which he has left of their characters, in which the embit- 
tered feelings of a political adversary are made the medium 
of presenting to the reader the means of forming an estimate 
of their merits as patriots and as public men. 

Mr. Ward, however, certainly has a right to present the 
other side of the picture if he sees fit, though it is getting 
rather late in the day to attempt to change public sentiment 
in relation to most of the leading men in the revolution. 

To some of the loyalists of that day, we are free to say, 
we think justice has not been done, and the public ought to 
be grateful for any work that shall throw light upon the 
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character of these men. ‘This article is too much protracted 
already to enter upon the subject now, but when we name 
governor Hutchinson as one whose true character is but 
partially understood and appreciated by the general reader 
of American history, we think we shall be justified in the 
remark by those who have made our judicial and political 
history an object of particular study. 

The work before us certainly evinces good taste on the 
part of Mr. Ward, and is got up in a style highly creditable 
to the publishers, and we hope they will find it a more 
successful enterprise than most of the local and private 
histories have been, with which we have been acquainted. 

E. W. 
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JURISPRUDENCE. 


I.— DIGEST OF ENGLISH CASES. 


COMMON LAW. 


Selections from 12 Adolphus and Ellis, Parts 3 and 4; 1 Adolphus and Ellis, 
New Series, Parts 1 and 2; 4 Perry and Davison, Part 3; 1 Gale and Davi- 
son, Part 5; 2 Gale and Davison, Parts 1 and 2; 2 Manning and Granger, 
Part 3; 3 Scott’s New Reports, Parts 2 and 3; 8 Meeson and Welsby, Part 
6; 9 Meeson and Welsby, Parts 1, 2,3 and 4; 1 Dowling’s Practice Cases, 
(New Series,) Parts 2,3 and4; and 1 Carrington and Marshman, Part 2. 


ACTION ON THE CASE. (For negligence, by infant — How 
far plaintiff disabled from suing by his own negligence.) Defend- 
ant negligently left his horse and cart unattended in the street ; 
plaintiff, a child seven years old, got upon the cart in play, 
another child incautiously led the horse on, and plaintiff was 
thereby thrown down and hurt. 

Held, that defendant was liable in an action on the case, though 
plaintiff was a trespasser and contributed to the mischief by his 
own act; and that it was properly left to the jury, whether defend- 
ant’s conduct was negligent, and the negligence caused the injury. 
(5 C. & P. 190; 11 East, 60; 4 Bing. 644; 3 B. & Ald. 304.) 
Lynch v. Nurdin, 1 Ad. & E. (N. 8.) 29. 

2. ( When maintainable — Damage, when too remote — Master and 
servant — Pleading.) ‘The plaintiffs sued the defendant in case 
for loss of services of their traveller, from an accidental collision 
with the defendant: Held, that the action was maintainable, and 
the damage not too remote, although case and not trespass would 
have been the proper remedy had the servant been the plaintiff. 

The declaration in such action need not allege that the servant 
was hired at certain wages or salary. Martinez v. Gebbe, 3 


Scott, N. R. 386. 
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ARBITRATION. (Power of arbitrator to examine the parties.) 
Where a cause is referred to arbitration, with power to the arbi- 
trator to settle all matters in difference between the parties, the 
submission providing also that the parties respectively are te bo 
examined on oath, if thought necessary by him, it is in the dis- 





cretion of the arbitrator to examine the parties, each in support 
of his own case, if he think fit. Wells v. Benskin, 9 M. & W. 
45; 1D. P. C. (N.S.) 342. 

2. (A ward, when sufficiently final.) Where a cause and all matters 
in dispute between the parties were referred to an arbitrator, and 
he awarded that the plaintiff had no cause of action: Held suffi- 
cient, it not being shown that any matter in dispute beyond the 
action was brought before him. Wyatt v. Curnell, 1 D. P. C. 
(N. 8S.) 327. 

3. (Enlargement of time — Computation of time.) Where an ar- 
bitrator enlarges the time for making his award “ until” a certain 
day, the time will be computed exclusively of that day. (Cowp. 
714.) Kerr v. Jetson, 1 D. P. C. (N. 8.) 538. 

4. (Duty of umpire.) Where matters in difference are referred 
to arbitrators, and, if they disagree, to an umpire, and the arbi- 
trators, after hearing witnesses, disagree, the umpire must re- 
hear the witnesses: if he makes his award merely on the 
evidence taken down by the arbitrators, it will be set aside. The 
objection to such proceeding by the umpire may indeed be 
waived ; but, to prevent the award from being set aside, clear 
proof must be given of the waiver. In re Salheld, §&c. 12 Ad. 
& E. 767. 

ASSUMPSIT. (Consideration — Illegal contract — Pleading.) 
The plaintiff, being a cook in the merchant service, agreed with 
the defendant, a captain in command of one of her majesty’s 
ships, to undertake the office cf captain’s cook on board his ship, 
upon the defendant’s promise to pay him wages beyond the 
government pay to which he was entitled; in pursuance of that 
contract he went on board the defendant’s ship, and performed 
the duties of captain’s cook: Held, that there was a good con- 
tract founded on a sufficient consideration, and that the plaintiff 
was entitled to recover in an action of assumpsit for work and labor. 
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Quere, whether such contract was illegal. But at all events 
the illegality must be specially pleaded. Clutterbuck v. Coffin, 
1D. P. C. (N. §.) 479; 1 Carr. & M. 

2. (What consideration sufficient for.) The reputed father of an 

illegitimate child promised to pay the mother an annuity if she 

would maintain the child, and keep secret their connexion : 
held, that the maintenance of the child was a sufficient consider- 

ation to sustain assumpsit. Jennings v. Brown, 9 M. & W. 496. 

ATTORNEY. (Privileged communication to.) An attorney, 

although he has received a document from his client, is not pri- 

vileged from answering a question, put for the purpose of letting 
in secondary evidence, whether the document is in his posses- 

sion. (Moo. & M. 234.) Coates v. Birch, 1 G. & D. 647; S. 

C. nom. Coates v. Mudge, 1 D. P. C. (N. 8.) 540. 

BILLS AND NOTES. (Notice of dishonor, evidence of.) In 

assumpsit against drawer and indorser of a bill of exchange, the 

issue being whether the defendant had received notice of dis- 
honor, a declaration by him to a party (not the holder) that he 
should pay the bill, and should not avail himself of the informality 
of notice, is evidence from which a jury may infer that defendant 

had due notice. Brownell y. Bonney, 1 Ad. & E. (N. 8S.) 39. 

. (Bill drawn abroad — Notice of dishonor — Lex loci coatractis.) 
In an action by indorsee against the payee and indorser of a bill of 
exchange drawn in England on and accepted by a French house, 
both plaintiff and defendant being domiciled in England: Held, 
that due notice of the dishonor by acceptor was parcel of the 
contract; that the bill being made payable by the acceptor 
abroad, was a foreign bill, and the lex loci contractis must 
therefore prevail ; and that it was sufficient for plaintiff to show 
that he had given defendant such notice of the dishonor and pro- 
test as was required by the law of France. Rothschild v. Currie, 
1 Ad. & E. (N.S.) 43. 

. (Alteration of bill, by whom to be accounted for.) Where a bill 
of exchange has been altered in its date, it is incumbent on the 
plaintiff (though the action is between the original parties to the 
bill) to give some evidence of the circumstances under which 
the alteration took place; it cannot be left to the jury, upon the 
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mere view of the instrument, to say whether the alteration took 
place before or after the acceptance. (8 Ad. & E. 215.) Clif- 
ford y. Parker, 3 Scott’s N. R. 233. 

4, (Alteration of bill— Evidence.) In an action on a promissory 
note by the payee against the maker, it appeared that the note 
had been altered, the words * or order” having been originally 


? 


** or other; there was no direct evidence to show when the al- 
teration took place, but the person who drew the note (who 
professed to have no recollection as to the alteration) stated that 
the note as produced represented the intention of the parties, 
and it further appeared that there had been several payments on 
account of interest on the note: Held, that this was reasonable 
evidence whence it might be assumed that the alteration took 
place with the assent of the defendant. Cariss v. Tattersall, 3 
Scott, N. R, 257. 

5. (Promissory note payable on demand, negotiability of.) A pro- 
missory note, payable on demand, cannot be treated as over-due, 
so as to affect an indorsee with any equities against the indorser, 
merely because it is indorsed a number of years after its date, 
and no interest has been paid on it for several years before such 
indorsement. Brooks vy. Mitchell, 9 M. & W. 15. 

6. (Proof of identity of defendant as acceptor.) In an action by 
indorsee against maker of a promissory note, the defendant 
pleaded, 1. that he did not make the note; 2. that he made it 
for the accommodation of the plaintiff. ‘There was an attesting 
witness to the note, who, on being called at the trial, stated that 
he saw the signature (Hugh Jones) to the note written by a 
party whose occupation and residence he described, but that he 
had had no communication with him since, and that this was a 
common name in the neighborhood where the note was made: 
Held, that there was no evidence to go to the jury of the identity 
of the defendant with the maker of the note, and that the second 
plea could not be called in aid for that purpose. (1 C. & M.511.) 
Jones v. Jones, 9 M. & W. 75. 

7. (Proof of identity of defendant as acceptor.) In an action by 
indorsee against acceptor of a bill of exchange, it appeared that 
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the bill was directed to “ Charles Banner Crawford, East India 
House,” and accepted “C. B. Crawford.” It was proved that 
this signature was the handwriting of a gentleman of that name, 
formerly a clerk in the East India House, who had left it five 
years ago: held, that this was sufficient evidence of the identity 
_ of the defendant with the person whose handwriting was proved. 
Greenshields v. Crawford, 9 M. & W.314; 1D. P.C.(N.S.) 439. 

8. (Promissory note, what is.) An instrument in these terms, 
‘six months after date pay without acceptance to the order of 
J.C. F. 100/., value received,” issued from a branch bank of a 
joint stock banking company, of which J. C. F. was managing 
director, and signed by T. N. as “ for the directors,” held to be 
a promissory note of the company. Miller v. Thompson, 1 D. 
P. C. (N. 8.) 199. 

9. (Right of action against drawer on non-acceptance.) The 
holder of a bill of exchange, on non-acceptance, and protest and 
notice thereon, has an immediate right of action against the 
drawer, and does not acquire a fresh right of action on the non- 
payment of the bill when due. The statute of limitations, there- 
fore, runs against him from the former and not from the latter 
period. (Doug. 55; 5 M. & Sel. 282; 7 Taunt. 312; 1 Stark. 
7; 13 East, 498.) Whitehead v. Walker, 9 M. & W. 506. 

BURGLARY. Where a servant pretended to concur with two 
others who had proposed to him to rob his master’s house, and 
having communicated with the police, under their instructions 
let in the two at night by lifting the latch of the door : held, that 
this was not a sufficient breaking to constitute a burglary. Reg 
v. Johnson, 1 Carr. & M. 218. 

CHEQUE. (Post-dated cheque not admissible as evidence of 
money paid.) A post-dated cheque is altogether void, and can- 
not be received in evidence for any purpose. Therefore, the 
plaintiff cannot, in an action on such an instrument, resort to 
the count for money paid, because he cannot prove it without 
producing the cheque. Serle v. Norton, 9 M. & W. 309. 

2. (Time for presentment.) The holder of a cheque is bound to 
present it for payment within a reasonable time — that is, in the 
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course of the day succeeding that on which he receives it from 
the drawer ; and that, whether he presents it himself or through 
his bankers. The plaintiff received from the defendant a cheque 
upon Y. & Co. (bankers not using the clearing-house) before 5 
o’clock on the 10th of March, and paid it in to his bankers, W. 
& Co. on the following day ; W. & Co. presented it for payment 
on the 12th, shortly after Y. & Co. had stopped payment : held, 
that as between the drawer of the cheque and the payee, the 
presentment was too late. (2 Camph. 537; 4 B. & Ad. 572; 
4 Bing. N. C. 266; 4 B. & Cr. 330.) Alexander v. Burchfield, 
3 Scott, N. R. 555. 

CONCEALMENT OF BIRTH. The endeavoring to conceal 
the birth of a child by placing its dead body between a bed and 
a mattress, was held to be a sufficient disposing of the body to 
constitute an offence within the stat. 9 Geo. 4, c. 31, s. 14; for 
it is not essential to such offence that the body should be put in 
some place intended for its final deposit, or be buried or de- 
stroyed. [Overruling Reg v. Ash, 2 M. & Rob. 294, and Reg v. 
Bell, ib. note.] Reg v. Goldthrope, 1 Carr. & M. 335. 

CONTRACT OF SALE. (Right of possession of purchaser — 
Lien of unpaid vendor.) The defendant agreed to sell to the 
plaintiff certain apples, to be taken away and paid by the latter 
ona given day; in the interim, the apples were deposited ina 
kiln within a hoast-house, the key of which kiln beingdelivered 
to the plaintiff, that of the hoast-house being retained by the de- 
fendant; the plaintiff made default, the defendant resold the 
apples: held, that the plaintiff had not such possession as to 
entitle him to maintain trover against the defendant for re-selling 
before the lapse of a reasonable time. 4 B. & A. 941 ; 5 Bing. 
N.C. 541. Milgate v. Kebble, 3 Scott, N. R. 358. 

2. (Of goods “to arrive” — Warranty.) The defendant, by a 
bought and sold note, agreed to sell the plaintiffs ‘* 100 tons of 
nitrate of soda, at 18s. per cwt., to arrive ex Daniel Grant, to be 
taken from the quay at landing weights,” &c.; and below the 
signature of the brokers there was the following memorandum : 
“‘should the vessel be lost, this contract to be void:” held, that 
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the contract did not amount to a warranty on the part of the sel- 
ler that the nitrate of soda should arrive if the vessel arrived, 
but to a contract for the sale of goods at a future period, subject 
to the double condition, of the arrival of the vessel, with the 
specified cargo on board. (6 M. & W. 224; 5M. & W. 644.) 
Johnson v. Macdonald, 9 M. & W. 600. 

DISTRESS. (Damage feasant — Personal custody of chattel — 
Pleading.) To a plea in trespass justifying the taking of a 
horse, cart, and other chattels, damage feasant, it is a good rep- 
lication, that the horse, cart and chattels were, at the time of the 
distress in the actual possession, and under the personal care of, 
and then being used by, the plaintiff ; and actual danger of break- 
ing the peace need not be alleged. 

So, if the declaration complain of an assault, and the plea 
justify on the ground that plaintiff was interfering to intercept 
the distress. 

Rejoinder, averring that the horse, &c. were, at the time of 
the taking, in plaintiff’s possession, &c. for the purpose of being 
and were then used in doing the damage : held bad. (Vin. Abr. 
121, Distress (A), pl. 4; 6 T. R. 138.) Field v. Adams, 12 
Ad. & E. 649; 4 P. & D. 504: and see Bunch v. Kennington, 
4 P. & D. 509. 

ESTATE PUR AUTRE VIE. (Devise of — Special occupant.) 
Where a lessee of lands demised to him, his heirs and assigns, 
for lives, devised the premises for the residue of the term to W. 
J. L. and his assigns, who died intestate : held, that the premises 
did not go to the heir of W. J. L., but to his personal represent- 
ative, under the Statute of Frauds, 29 Car. 2, c. 3, s. 12. Doe 
d. Lewis v. Lewis, 9 M. & W. 661. 

EVIDENCE. (Secondary evidence, no degrees of.) ‘There are 
no degrees of secondary evidence ; and therefore, semble, that 
in an action by lessor against lessee, the former may give parol 
evidence of the contents of the lease, where the lessee declines 
to produce it, without accounting for the non-production of the 
counterpart. (6 C. & P. 206; 7M. & W. 102.) Hall v. Bail, 
3 Scott, N. R. 577. 
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EXECUTOR AND ADMINISTRATOR. (Right of action of 
administrator on contract with intestate.) The defendant ordered 
a coat of one T. a tailor, the coat was cut out and tacked together, 
and tried on the defendant by T., but before it was finished T. 
died ; the coat was afterwards finished and delivered by his 
widow and administratrix: held, that the value of the coat was 
recoverable upon a count for goods sold and delivered by 
the administratrix. (1 C. & J. 403.) Werner v. Humphreys, 3 
Scott, N. R. 226. 

2. (Liability of executor on joint contract made by testator and 
others.) Where several persons jointly contract for a chattel to 
be made or procured for the common benefit of all, and the ex- 
ecutors of any party dying are by agreement to stand in the 
place of such party dying, although the legal remedy of the 
party employed would be solely against the survivors, yet the 
law will imply a contract on the part of the deceased contractor 
that his executors shall pay his proportion of the price of the 
article to be furnished. Prior v. Hembrow, 8 M. & W. 872. 

FORGERY. (Jnient to defraud.) H. employed L. to do work 
for him. L. had a partner S., who took no active part in the 
business, which H. knew. L. asked H. for payment, and he 
gave him a forged bill of exchange, knowing it to be so, which 
L. indorsed in his own name only, and gave it to S., who also 
indorsed it with his own name, and negotiated it: held, that H. 
was properly indicted for uttering the bill with intent to defraud 
L. alone. Reg v. Hanson, 1 Carr. & M. 335. 

FRAUDS, STATUTE OF. (Acceptance of goods.) Goods of 
the plaintiff being in defendant’s hands, for the purpose of being 
sold by defendant for plaintiff, defendant told plaintiff that he, 
defendant, would take them himself at the price she named, 
Defendant afterwards sold them to a third party, and after that, 
in a written account current delivered to plaintiff, debited him- 
self with the price of the goods as “sold,” not adding to or de- 
ducting from them. 

Held, that under sect. 17 of the Statute of Frauds, 29 Car. 2, 
c. 3, this was evidence upon which a jury might infer, as against 
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defendant, a contract for the sale of the goods by plaintiff to 
defendant, and an acceptance by defendant under such contract. 
Edan vy. Dudfield, 1 Ad. & E. (N. 8.) 304. 

INDICTMENT. (Couaclusion contra formam statutorum — De- 
murrer.) Where a statute declares an offence and awards a 
punishment, and by a subsequent statute the punishment is al- 
tered, the indictment for such cence should conclude against 
the form of the statutes. 

A prisoner may demur and plead over to an indictment at the 
same time. (1 Carr. & M. 180.) Reg v. Adams, 1 Carr. & 
M. 299. 

INSURANCE. (General average — Jettison— Deck cargo.) 
Declaration, by ship owners against underwriter of a time pol- 
icy upon the hull and stores, that on a certain voyage certain 
pigs were shipped on board the vessel, and that, from stress of 
weather, it became necessary for the preservation of the vessel 
and her cargo to throw the pigs overboard, by reason whereof 
the plaintiffs, in respect of their interest in the hull, had to pay 
a proportionable part of the value of the pigs, and sustained a 
general average loss. 

Plea, that the pigs so thrown overboard had been stowed on 
deck, according to the usage of the shipping trade between 
Waterford and London. 

On special demurrer to the replication, on the ground that it 
did not allege that the defendant had notice of the custom : held, 
that the plea itself was bad, as the mere fact of stowing the pigs 
on deck was no answer to the action. (1 Campb. 142; 4 Bing. 
N. C. 134; Park. Ins. 26; Abbott on Sh. 428.) Milward v. 
Hibbert, 2 G. & D. 142. 

LANDLORD AND TENANT. (Right of tenant to remove trees.) 
A tenant, who plants fruit or other trees for the purpose of his 
trade of a nurseryinan, may remove them at the expiration of 
his term, provided they be not too aged for transplanting. War- 
dell y. Usher, 3 Scott, N. R. 508. 

LETTER-STEALING. Where, in consequence of suspicions 
entertained against a letter carrier in the employ of the post of- 
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fice, an inspector wrote a letter, and inclosed in it a marked 
sovereign, sealed the letter, and secretly placed it among those 
which the letter carrier was engaged in sorting ; the sovereign 
being one of those which are occasionally found on the floor of 
the post office, having dropped out of letters, and which are car- 
ried toa fund under the direction of the postmasier-general ; and 
the letter carrier appropriated the letter and its contents: held, 
that he could not be convicted of stealing a post letter containing 
nioney, but that he might be convicted of the larceny of the sov- 
ereign, described in the indictment as the property of the post- 
master-general. Reg. v. Rathbone, 1 Carr. & M. 220. 


. A servant being sent with a letter, and a penny to prepay the 


postage, to a receiving house, found the door shut, and therefore 
put the penny inside the letter, fastening it by means of a pin, 
and then put the letter into the unpaid letter-box. A messenger 
in the post office stole the letter with the penny in it: held, that 
he might be convicted of stealing a post letter containing money, 
the property of the postmaster-general. Reg v. Mence, 1 Carr. 
& M. 234. 


LIMITATIONS, STATUTE OF. (When it begins to run 


rw) 


— Conditional promise.) The defendant, being indebted to 
plaintiff on two overdue bills of exchange, gave the following 
undertaking : ‘‘ In consideration of your not proceeding on the 
bills, | hereby debar myself of the statute of limitations in case 
of my being sued for the recovery of the amounts of said bills ; 
and | hereby promise to pay them whenever my circumstances 
enable me to do so, and I may be called upon for that purpose.” 
In an action on the agreement, where issue was joined on a plea 
of the statute of limitations: held, that the statute of limitations 
began to run as soon as the defendant became of ability to pay, 
although the plaintiff had had no notice or knowledge of such 
ability, and had made no demand of payment. (1 Mod. 89; 
Selw. N. P. 352 ; 2 M. & W. 461.) Waters v. Earl of Thanet, 
2G. & D. 166. 


. (Evidence of part payment — Indorsement on promissory note.) 


In an action on a promissory note by the payee against the maker, 
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the note, when produced in evidence by the plaintiff at the trial, 
bore upon it an indorsement as follows : “ 4th Aug. 1837.— Re- 
ceived of J.S. 61.— B + E.” The whole of this entry, except the 
cross, was in the handwriting of the defendant, and there was no 
attestation, nor any proof that the cross was the mark of B. E., nor 
any proof of the fact of payment: held, that the indorsement was 
not evidence of part payment, to take the case out of the statute of 
limitations. (4 P. & D.204.) Eastwood y. Saville, 9 M. & W. 615. 
MANSLAUGHTER. Indictment for manslaughter stated that the 
prisoners gave and administered to A. divers large and excessive 
quantities of spirits, &c., and induced, procured and persuaded 
him to drink them, the said quantities of spirits, &c., Being likely 
to cause his death, which the prisoners well knew ; that A. by 
their inducement, &c. drank the said large quantities, &c., and 
thereby became greatly drunk and distempered, and that while 
he was so the prisoners assaulted him and forced him to go, and 
placed and confined him in a cabriolet, and drove and carried 
him about for two hours, and thereby greatly shook and knocked 
him about; by means whereof he became mortally sick, of 
which large and excessive quantities of spirits, &c., and of the 
drunkenness occasioned thereby, and of the said shaking, &c. 
and the mortal sickness occasioned thereby, he died. The de- 
ceased was a man in possession for the sheriff of the goods of 
one of the prisoners, who plied him with liquor, and when very 
drunk put him into a cabriolet, and caused him to be driven about 
the streets ; and about two hours after he had been put into the 
cabriolet he was found dead in it: held, that if they did this to 
keep him out of possession, and by so doing accelerated his 
death, that was manslaughter, and they might be convicted of it 
under this indictment. Reg v. Packard, 1 Carr. & M. 236. 
MONEY HAD AND RECEIVED. (To recover back money paid 
under forgetfulness of facts.) Money paid by the plaintiff to 
the defendant, under a bona fide forgetfulness of facts which 
disentitled the defendant to receive it, may be recovered back in 
an action for money had and received. 
It is not sufficient to preclude a party from recovering back 
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money paid by him under a mistake of facts, that he had the 
means of knowledge of the facts; unless he paid it intentionally, 
not choosing to investigate the facts. (2 East, 469; 6 B. & A, 
671; 1 M. & Rob. 293.) Kelly v. Solari, 9 M. & W. 54. 

MURDER. (By poison— Indictment.) An indictment for mur- 
der, charging that the prisoner administered poison to the de- 
ceased, and that he took and swallowed it, by means of which 
taking and swallowing the deceased became mortally sick, and 
of the said mortal sickness died, is good, without stating that the 
deceased died of the poison. Reg. v. Sandys, 1 Carr. & M. 347. 

PARTICULARS OF DEMAND. Where a plaintiff, in his par- 
ticulars of demand, made charges subsequent to action brought, 
but gave credit also to the defendant for payments made after 
action brought, it was held to be no misdirection on the part of 
the judge, that the jury should find for the balance, the defend- 
ant not having objected to the mode in which the plaintiff stated 
his particulars, until during the summing up. Alexander v. Por- 
ter, 1D. P. C. (N. 8.) 832. 

PATENT. (Novelty.) The “ public use and exercise” of an 
invention, which prevents it from being considered a novelty, is 
a use in public, so as to come to the knowledge of others than 
the inventor, as contradistinguished from the use of it by himself 
in private ; and does not mean a use by the public generally. 

Therefore, where an improved lock, for which the plaintiff 
had a patent, had previously been used by an individual on a 
gate adjoining a public road for several years ; and several doz- 
ens of a similar lock had been made at Birmingham from a pat- 
tern received from America, and sent abroad ; it was held that 
this constituted such a public use and exercise of the invention 
as to avoid the patent. (10 B. & Cr. 22; 2 M. & W. 544.) 
Carpenter v. Smith, 9 M. & W. 300. 

PRINCIPAL AND ACCESSORY. (Indictment against acces- 
sory for substantive felony.) An indictment stated that A B 
feloniously, &c., cast away and destroyed a vessel, and that C 
D feloniously incited, moved, aided, counselled, hired, and com- 
manded A B the said felony to do and commit, &c.: Held, that 
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C D might be convicted on this indictment, although A B had 
not been tried, and was not amenable to justice. Reg. v. Wal- 
lace, 1 Carr. & M. 200. 

2. A servant let a person into his master’s house in the afternoon, 
and concealed him there all night, in order that he might rob the 
house ; and on the following morning left the premises in pur- 
suance of the previous arrangement. In his absence the other 
party stole the master’s money in the house : held, that the ser- 
vant was properly charged as an accessory before the fact to 
this larceny, and not asa principal. Reg. v. Tuckwell, 1 Carr. 
& M. 216. 

PRINCIPAL AND SURETY. (Measure of damages in action 
by surety against principal — Covenant.) The plaintiff and de- 
fendant being joint makers of a promissory note, the defendant 
as principal and the plaintiff as his surety, the defendant cove- 
nanted with the plaintiff to pay the amount to the payee of the 
note on a given day, but made default : held, in an action upon 
this covenant, that the plaintiff was entitled, though he had not 
paid the note, to recover the full amount of it by way of dama- 
ges. Loosemore v. Radford, 9 M. & W. 656. 

RECEIVING STOLEN GOODS. A. stole an article from his 
master, which was taken from him in his master’s presence, and 
then given back to him, in order that he might sell it to B., to 
whom he had before been in the habit of selling similar stolen 
articles. A accordingly sold it to B; and B, being indicted for 
receiving it knowing it to have been stolen, was convicted and 
sentenced. Reg. vy. Lyons, 1 Carr. & M. 217. 

TOLLS. (Construction of canal act with respect to.) A naviga- 
tion act (7 Geo. 3, c. 96) imposed a toll on * every ton of butter 
or other goods, wares, merchandises, and commodities,” and a 
lower toll on ‘‘every ton of coals, cinders, lime, and limestone, 
stone, gravel, and manure.” Blocks, cut with wedges from the 
quarry, and there reduced to certain dimensions according to 
order, and squared with a pickaxe, to be used as railway sleep- 
ers, each being after such preparation worth ninepence more 
than unwrought stone of the same weight, were held liable to 























1843.] Digest of English Cases — Equity. al 


the toll as stones only, not as merchandize. Fisher v. Lee, 12 
Ad. & E. 622; 4 G. & D. 447. 

TROVER. (For expired lease.) Trover lies not at the suit of 
the lessor against the lessee to obtain possession of the indenture 
of lease, upon the expiration of the term by forfeiture or other- 
wise. Hall v. Ball, 3 Scott, N. R. 577. 

USE AND OCCUPATION. (Liability for, by holding over of 
co-tenant — Evidence — Judgment in former action.) Where 
premises are let for a certain term to A and B, and A holds over 
after the expiration of the term, with B’s assent, both are liable 
in an action for use and occupation, for so long as A continues 
actually to occupy, but no longer. 

Quere, whether both are so liable where A holds over with- 
out B’s consent. (6 M. & W. 393; 7 M. W. 127.) 

A judgment obtained by A in an action of use and occupation, 
against B and C, is no evidence to charge B in a subsequent ac- 
tion brought by A against him alone, for the use and occupation 
of the same premises for a subsequent period. Christy v. Tan- 
ered, 9 M. & W. 438. 

WARRANTY. (Of soundness — What amounts to unsoundness.) 
The term “sound,” in a warranty of a horse or other animal, 
implies the absence of any disease or seeds of disease in the 
anime! at the time, which actually diminishes or in its progress 
will diminish his natural usefulness in the work to which he 
would properly and ordinarily be applied. (2 M. & Rob. 187.) 
Kiddeil vy. Burnard, 9 M. & W. 667. 





EQUITY: 


Selections from 3 Beavan, Part 2; 11 Simons, Part 1; 1 Hare, Patt 2; and 1 
Young and Collyer, Part 2. 


CHARITY. (Education— Religion.) Where a charity having 
been given for the general benefit of a parish, it had been agreed 
VOL. XXVIII, — NO, LVI. 29 
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by the parishioners, with the sanction of the court, that part of 
the income should be applied for the purpose of education, the 
court refused to sanction a scheme by which it had been pro- 
posed, with the view of suiting the different sects prevailing in 
the parish, that selections only from the scriptures sliould be 
read, and the school be closed on a Sunday, the court saying 
that it could provide for no other religious education than that 
which was according to the church of England, but it allowed 
a provision for excusing from attendance at church the children 
of dissenters. It was assumed on all hands, that religious in- 
struction must necessarily form part of the scheme of education. 
Attorney General v. Cullum, 411. 

COPYRIGHT. (Pleading.) It is not necessary, in order to ob- 
tain the injunction, to specify in the bill the passages that have 
bee.. pirated ; but the proper practice is, to state piracy in the 
bill generally, then to verify the rival works by affidavit, and to 
compare them in court. Sweet vy. Maugham, S. 51. 

2. (Sale pending injunction.) The court will not, except by con- 
sent, allow the defendant to continue the sale of the work, though 
the order for continuing the injunction puts the plaintiff upon 
terms of bringing an action. S. C. 

3. (Selections.) Defendant published a book, of which less than 
a tenth part consisted of an essay on modern poetry, and short 
biographical notices of different poets, and the rest consisted of 
extracts and selections of poems in some instances entire, with- 
out any notes or criticisms being mixed up with them: held, 
that this was a violation of the copyright of one of the poets, 
whose works had been so used, and an injunction was granted 
to him, without proof of damage. Campbell v. Scott, S. 31. 

DISCOVERY. (Discovery essential to relief.) Where a bill is 
answered, the court will assume, as regards the right to discovery, 
that the plaintiff is entitled to the relief he asks for, and will there- 
fore give him such discovery as, though not relating to his right, 
may be essential to the working out of his remedy. Accordingly, 
on a bill against A and B to set aside for fraud an annuity deed 
which had been assigned to A (with notice of the fraud as the 
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bill alleged,) and by him deposited with B his bankers, together 
with other deeds, as a security for money advanced by B to A, 
and the bill prayed that the property charged by such other deeds 
might be first applied in discharge of A’s debt to B: it was held 
that A was bound to answer as to those other deeds, ‘‘so far at 
least as to say what they were.” Duncombe v. Davis, H. 184. 

HUSBAND AND WIFE. (Breach of trust by wife.) Husband 
held liable for breach of trust committed by wife before mar- 
riage. Palmer v. Wakefield, B. 224. 

2. (Suit against wife.) A husband held to have been properly 
made a defendant to a suit by his wife, to obtain possession of a 
fund settled to her separate use. Thorby v. Yeats, 438. 

JURISDICTION. (Mandatory injunction.) The court held that 
it had no jurisdiction to restrain the lessee of an inn from dis- 
continuing to keep the inn open as he had covenanted to do. 
Hooper v. Brodrick, 8. 47. 

PARTNERSHIP. (Account — Surviving partners.) Where a 
surviving partner has carried on the partnership business without 
withdrawing from the concern the capital or share of a deceased 
partner, there is no absolute rule that, in taking the subsequent 
accounts of the partnership dealings, as between the surviving, 
and the estate of the deceased, partner, the division of the pro- 
fits shall be determined by the aliquot shares of the several part- 
ners in the business, in their joint lifetime, or by the amount of 
the agreed capital which they were respectively to supply, or by 
the actual amount of the capital belonging to the surviving and 
the estate of the deceased partner respectwely ; but the princi- 
ple of division may be effected by considerations, of the source 
of the profit, the nature of the business, and the other circum- 
stances of the case. Willett v. Blandford, H. 253. 

2. (Breach — Acquiescence.) Where two of three partners en- 
tered into engagements in breach of the articles, which the other 
partner disapproved of, and prohibited for the future, without 
expressly repudiating what had been done, or objecting to the 
entries connected with it: held, that the partnership assets were 
liable in respect of what had been done. Cragg v. Ford, 258. 


29* 
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3. (Dissolution — Sale of effects.) Where upon a dissolution of 
partnership one partner, who was the defendant, undertook for 
a salary the winding up of the affairs: held, that he was not 
solely chargeable for loss arising from delaying the sale of the 
effects, the other partner not having exercised the right, which 
the court held he still had, of compelling a sale at the proper 
time, S. C. 

PLEADING. (Multifariousness — Interpleader.) A having in 
his hands a sum of money, which B and C claimed adversely to 
each other, filed a bill against them, praying that they might in- 
terplead respecting the sum. The bill also sought the decision 
of the court as toa claim made by B to interest on the sum, and 
raised a question as to the costs of an action which B had brought 
to recover the sum: held, that the bill was not sustainable as a 
bill of interpleader, and that it was multifarious. Bignold v. 
Audland, 8. 24. 

SEPARATE PROPERTY. Restraint on alienation — Proper 
form of securing it.) The form commonly used in giving pro- 
perty to the separate use of married women is not such as to 
restrain them from anticipation. For that purpose the receipt 
clause ought to declare that the receipts of the married woman, 
to be given from time to time after the income of the property 
shall have become due, shall be, and that no other receipts shall 
be, sufficient discharges to the trustees. Brown v. Bamford, 8. 
127. 

SOLICITOR. (Sale of business— Injunction.) An agreement by 
a solicitor, made for valuable consideration on the sale of his 
business, not to practise as solicitor in any part of Great Britain 
for twenty years without the consent of the purchaser, held valid, 
and an injunction granted to restrain the seller accordingly from 
practising, and from endeavoring to induce any persons who 
were clients of the former and present firm to cease to employ 
the latter. An injunction was also granted to restrain the seller 
from detaining or destroying certain papers and documents be- 
longing to the firm which he had got in his possession. Whitta- 
ker vy. Howe, B. 383. 
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2. (Solicitor and trustee.) A solicitor being a trustee allowed 
under a special contract to charge for his professional services. 
Re Sherwood, B. 388. 

STATUTE OF LIMITATIONS. (Bill of exchange.) The 
right of action of the drawer of the bill commences for the pur- 
poses of the statute, not from the time of his paying the bill, but 
from the time of the bill arriving at maturity. So held’ in a case 
where the bill had been paid before its time. Coppin v. Gray, 
205. 

2. (Commencement of suit.) The commencement of a suit is 
reckoned, for the purposes of the statute, from the filing of the 
bill and not from the service of the subpeena ; and it was so held 
in a case where the subpeena had not been served till two years 
after the filing of the bill. S. C. 

VENDOR AND PURCHASER. (Unaccepted offer.) The’de- 
fendant, on the 6th of June, offered’ in writing to sell his’ farm 
for 1000/. ; but the plaintiff offered 9507. , which the defendant 
on the 27th of June, after consideration, refused to accept. On 
the 29th the plaintiff, by letter agreed to give 1000/., but there 
appeared to be no assent on the part of the defendant, though 
there had been no withdrawal of the first offer: held that there 
was no binding contract within the Statute of Frauds. Hyde v. 
Wrench, B. 3384. 

WILL. (Construction “ all my money.”) “I give to my wife all 
my ready money at my bankers, in my dwelling-house, or else- 
where ; by which I mean money not invested in security or 
otherwise bearing interest, but what I may have in hand for cur- 
rent expenses at the time of my decease.” Held that cash bal- 
ances in the hands of the testator’s bankers and of his agent, 
and dividends of stock due at the testator’s death, passed by the 
bequest ; but that the rent of a house, and the interest of a sum 
due on mortgage, did not pass. Fryer v: Ranken, 8S. 55. 

. (Construction — gift to classes.) 'Testator bequeathed’ his‘res- 
idue to several classes of persons. Some of the parties were 
members of two of the classes: held, nevertheless, that they 
were entitled to. only one-share-each. Pruen v. Osborne, S. 132. 
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3. (Construction — Issue read children— Rule.) Where in a 
will, after a bequest to certain persons and the lawful issue of 
such of them as should be dead, it is provided that such issue 
are to take only the share which their deceased parents would 
have been entitled to if living, issue will be read children. S. C. 

4. (Construction— Joint interest.) 'Testator bequeathed his resi- 
due in trust for his daughter Sarah and her children, independ- 
ently of her husband, and her receipts alone, notwithstanding 
her coverture, to be from time to time a sufficient discharge : 
held, that the daughter and her children living at the testator’s 
death were entitled to the residue jointly. De Witte v. De Witte, 
S. 41. 

5. (Construction — Money due— Freight.) Testator bequeathed 
to A. B. all his ships and money due to him at the time of his 
decease : held, that freight earned after his decease under a 
charter-party executed before that event, but after the will, did 
not pass. Stephenson v. Dowson, B. 342. 

6. (Construction — Description of legatees.) Under a bequest of 
** 5007. each to the other servants,” a servant who quitted the 
service after the date of the will was held entitled. S. C. 

7. (Construction— Ready money.) Money in the hands of the 
testator’s banker, held to pass by the description of “ready 
money ;” but see Carr v. Carr, 1 Mer. 541. S.C. 





ADMIRALTY. 
Selections from 1 Robinson, Part. 1. 


BOTTOMRY (Bond in substitution of lien without bond.) Where 
by the law of the country in which the repairs were made, the 
party, making the advances required for the purpose, had a lien 
on the ship for such advances, without any bottomry bond, and 
the bondholder had in this case taken upon himself the respon- 
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sibility of repairing the ship, and made some advances for that 
purpose before the bond in question, and the evidence of any 
previous agreement for a bond was very slight, the court advert- 
ing to the law of the country giving a lien, and to the improba- 
bility of the bondholder abandoning that lien without an equivalent 
being secured, upheld the bond. Véibilia, 1. 

. (British ship in British port.) The validity of a bottomry 
bond does not depend upon the residence of the owner, but on 
the necessity of the case; and in a case where the owner of a 
ship, residing in Scotland, had become insolvent, a bond given 
after notice of that insolvency for repairs of the ship, which was 
then at Plymouth, was held good. The Trident, 29. 

. (Construction of bond — Extrinsic evidence — Rate of interest.) 
The court refused to admit extrinsic evidence for the purpose of 
showing that a bond was intended to be given on bottomry. 

It is not essential to the validity of a bond as a bottomry bond 
that it should bear maritime interest, but the fact of its bearing 
only the ordinary rate is a reason for supposing that sea risk was 
not contemplated, and therefore that there was no bottomry. 
The Emancipation, 124. 

LIEN. (Conflicting liens — Bottomry — Collision.) In a case 
where after damage done by collision, advances were made upon 
bottomry for the repairs of a ship, without notice of any claim 
against her for the damage she had done; but such ship, being 
so repaired, was arrested by the owner of the ship which had 
been damaged, and he succeeded in establishing his claim against 
her for damages: Held, that such claim extended only to the 
value of the ship before repairs done, and that the additional 
value arising from such repairs belonged to the bondholder 
But the court said it would have been otherwise if the collision 
had happened after the repairs done, in which case the whole 
value of the ship so repaired would be liable to make good the 
damage by collision. The Aline, 111. 

SALVAGE. (Agreement by master.) In cases of salvage the 
master of the salving vessel may bind his own interest, and the 
interest of his employers, by an agreement with the owner of the 
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vessel saved as to the quantum of salvage to be paid, but such 
agreement will not be conclusive upon the rest of the crew if 

made without their concurrence. The Britain, 40, 

2. (Pilots.) A pilot held entitled to salvage for bringing in a 
damaged vessel. The Frederick, 16. 

3. (Special custom— Whale fishery.) Where a special custom 
was alleged that vessels engaged in the whale fisheries were 
bound to render each other gratuitous assistance, the court, with- 
out deciding on the validity of such a custom, gave salvage for 
the rescue of a vessel frozen up, on, the ground that the custom 
was founded on the obligation of mutual assistance, and could 
not be pleaded on behalf of a vessel incapable of rendering such 
assistance. The Swan, 68. 

WAGES. (Discharge before service.) A seaman hired for a 
voyage, though discharged before the voyage began, may sue for 
his wages in the Admiralty Court, if the voyage is afterwards 
proceeded in. 

If the voyage is abandoned, semble, that his remedy is by 
action at law on the contract. The City of London, 88, 

2. (Forfeiture for misconduct.) Misconduct is not a ground for 
diminution of wages, but if allowed asa plea atall, it goes to the 
forfeiture of the whole. 

Such misconduct only is a ground for forfeiture of wages as 
makes the discharge of a seaman necessary to the safety of the 
ship. 

In cases where misconduct is set up against a claim for wages 
the Court will admit evidence of misconduct of the master and 
officers on other occasions. The Blake, 73. 

3. (Jurisdiction — Foreign seamen.) The Court has jurisdiction 

‘on a claim of wages by foreign seamen for service in a foreign 
ship, without the consent of the consul or minister of the country 
to which such seamen and vessel belong; but the Court will not 
exercise that jurisdiction without notifying the case to such con- 
sul or minister, and considering such objection as he may think 
proper to make. In this case the Russian consul, in assenting 
to the exercise of the jurisdiction in this particular instance, 
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objected to its assertion generally over Russian vessels, without 
his sanction. The Golubchick, 152. 


ECCLESIASTICAL. 
Selections from 2 Curteis, Part 3. 


ADMINISTRATION. (Effects of first wife) Administration of 
the effects of a former wife refused, in the absence of the next 
of kin of the husband, to the representative of a second wife, 
who had taken out administration to him. In the goods of Sew- 
erby, 852. 

ADULTERY. (Desertion by husband.) The wilful desertion. of 
wife by husband is no bar to a suit by him for a divorce by rea- 
son of adultery. In this case the desertion was at the instance 
of the husband’s family, he being a minor. Morgan v. Morgan 
679—686. 

DOMICIL. (Foreign law.) Where according to.the laws of the 
country (which was Belgium) where the party died domiciled, 
in the legal acceptation of the word here, such party not having 
acquired the status of a citizen, his testamentary dispositions 
were left subject to the law of his own country, and the testator 
was by birth a subject of this country ; his will, made in the 
form required by English law, was admitted to probate. Collier 
v. Rivals, 855. 

EVIDENCE. (Production of documents — Wiiness.) It is no 
ground for compelling a witness to produce books and documents 
that he has in his deposition referred to certain entries in them, 
and given copies of them as required by an interrogatory ; so 
held in a case where the witness was the solicitor who drew the 
will, and was examined by the party opposing it. Goodrich v. 
Jones, 671. 


MARRIAGE. (Publication of banns— Suppression of name.) 
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Where, with the knowledge of both parties, one of the christian 
names of the husband had been suppressed in the publication of 
the banns, with the view of keeping the husband’s father in ig- 
norance, the marriage was declared null. Brealy v. Reed, 833. 

SOLICITOR AND CLIENT. (Privileged communication.) 
Communication made by a party in the cause to a solicitor whom 
such party had requested to act for him, and made under the 
impression that such request had. been acceded to, held privil- 
eged. Smith v. Fell, 667. 

2. (Privileged communication — Witness.) Communication be- 
tween the solicitor of a party and a witness, on the subject of 
the evidence to be given by such witness in the cause, held not 
privileged, though it might have been otherwise if the client 
himself had derived the information from the witness and com- 
municated it to the solicitor. Mackenzie v. Yeo, 866. 

WILL. (Mistake — Destruction.) Probate allowed of a copy 
of a codicil burnt in mistake for another codicil. In the goods 
of Thornton, 913. 

2. (.Parol evidence — Cumulative codicils. The fact of there being 
two codicils to a will, both making a provision for the same party, 
does not raise with it sufficient ambiguity to admit of parol evi- 
dence as to the intention of the testator to substitute one codicil 
for the other, upon the question of giving probate to both. 

Quere, how far in such cases a court of probate is bound by 
the same rules of evidence as a court of construction. (Thorne 
v. Rooke, 799. 

3. (Revocation by tearing.) A will torn in four pieces by the tes- 
tator admitted to probate with the consent of the next of kin, 
upon affidavit that it was torn in a fit of anger by the testator, 
who afterwards repented the act and had the will stitched togeth- 
er. In the goods of Colberg, 832. 
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Il.— DIGEST OF AMERICAN CASES. 


Selections from 2 Metcalf’s Reports, 


ACCORD AND SATISFACTION. (Note for smaller sum.) 

If a debtor gives, and the creditor receives, in full satisfaction 

of the debt, the note of a third person for a smaller sum than 

the amount of the debt, it is a good accord and satisfaction to 
bar a suit by the creditor to recover the balance of the debt. 

So if the creditor receives a less sum than is his due, in satis- 

faction of the whole, before the day of payment. Brooks 

v. White, 2 Metcalf, 283. 

ACTION. (Note on time.) The maker of a note made payable 
on time is not liable to an action thereon before the time has 
elapsed, although he, before that time, unfairly obtains posses- 
sion thereof, and refuses to return it to the payee. Isley v. Jew- 
elt, 2 Metcalf, 168. 

. (Enticing minor.) A father, who lives apart from his wife, and 
suffers his son, who is a minor, to remain under the custody and 
care of the wife, to be supported and employed by her—or 
allows such son to go from him and employ himself as he pleases, 
and take his wages — cannot maintain an action against a third 
person, on a declaration averring that the defendant enticed and 
carried away the son from the plaintiff’s own care and custody. 
And where a minor, thus left to the care of his mother, or thus 
allowed to employ himself, ships for a voyage to sea, at the re- 
quest of the mother, the father cannot, by forbidding the ship- 
owner to take the son to sea, entitle himself to maintain an 
action against the ship-owner, on such declaration. Wodell v. 
Coggeshall, 2 Metcalf, 89. 

. (First money received.) A party who accepts an order to pay 

a certain sum out of the first money received from a newspaper 

establishment, is bound to pay from time to time, on request, as 

he receives the money ; and is liable to successive actions, if he 


refuse, after request, to pay accordingly. Perry v. Harrington, 
2 Metcalf, 368. 
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4. (Owner of real estate.) The general owner of real estate is 
not answerable for acts of carelessness, negligence and misman- 
agement committed upon or near his premises, to the injury of 
others, if the conduct of the business, which causes the injury, 
is not on his account, nor at his expense, nor under his orders 
or efficient control. Earle v. Hall, 2 Metcalf, 353. 

5. (Same.) Where A agreed to convey land to B and B agreed 
to build a house thereon and pay for the land, and while the 
agreement was in force, B in preparing to build the house on 
his own sole account, by workmen employed by himself alone, 
undermined the wall of the adjoining house of C whereby it was 
injured ; it was held that A was not answerable for this injury, 
although the title to the said land remained in him at the time 
when the injury was committed. Jb. 

ASSIGNMENT. (Execution of.) Where a debtor assigned his 
property in trust for such of his creditors as should execute the 
indenture of assignment, which contained a release of the debtor, 
within sixty days, it was held that a creditor who executed it 
after the sixty days had elapsed, was not a party thereto, and 
that he did not thereby release the debtor, although he had made 
a parol agreement, within the sixty days, that he would execute 
the indenture. Battles v. Fobes, 2 Metcalf, 93. 

2. (Corrections.) In an assignment of property in trust for the 
payment of creditors, whose names and the amount of whose 
claims were inserted in a schedule, it was provided that correc- 
tions might be made in the schedule, and such items and amounts 
be afterwards inserted therein as should conform to the actual 
state of facts : the claim of K. who first executed the assignment, 
was inserted in the schedule, as “ about four thousand five hun- 
dred dollars :” after other creditors had executed the assignment, 
K. made and proved claims against the assignor to the amount 
of five thousand eight hundred and sixty-seven dollars. Held, 
that as against the other creditors, K. was entitled to a dividend 
on the latter sum. Dedham Bank v. Richards, 2 Metcalf, 105. 

3. (Specified time.) Where an assignment is made for the benefit 
of such crediters only as shall become parties thereto within a 
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specified time, no creditor can have the benefit thereof, who 
does not become a party within that time. Ib. 

4. (Letter of attorney.) A letter of attorney to receive ali the 
money due from A. to the constituent, and to give a discharge 
therefor in the constituent’s name, with a clause stating that this 
is “‘an assignment of the same,” constitutes an assignment of 
the debt to the attorney, though the letter is not in terms irrevo- 
cable, and does not expressly authorize the attorney to receive 
the money to his own use. Weed v. Jewett, 2 Metcalf, 608. 

ASSUMPSIT. (Bail of partner.) Where, after a partnership is 
dissolved, a suit for a partnership debt is brought against the for- 
mer partners, and one of them is held to bail, and judgment is 
recovered against both, and the bail are compelled to pay the 
amount of such judgment, they cannot recover of the other part- 
ner any part of the sum thus paid by them. Bowman v. Blod- 
gett, 2 Metcalf, 308. 

2. (Payment by surety.) A surety, who pays the debt of the prin- 
cipal by giving his own promissory note therefor, may maintain 
an action against him for money paid. Doolittle vy. Dwight, 
2 Metcalf, 561. 

ATTACHMENT. (Tenants in common.) When personal pro- 
perty, owned by two tenants in common, is attached in a suit 
against one of them, the officer is entitled to the possession and 
control of the whole, though he can sell only an undivided 
moiety thereof on execution ; and if, pending the attachment, 
the other cotenant makes a division of the property, and takes 
one half of it to himself, he is liable to the officer, in an action 
of trover, though the officer has sold the remaining half on exe- 
cution and applied the proceeds towards satisfaction thereof. 
Reed vy. Howard, 2 Metcalf, 36. 

2. (Land.) A second attachment of all a debtor’s right, title and 
interest in land, is an attachment of his right of redeeming it 
from the first attaching creditor to whom it may afterwards be 
set off on execution, and is an incumbrance on the land from 
the time it is made. Norton v. Babcock, 2 Metcalf, 510. 

BANK DIRECTORS. (Authority of.) The board of directors 
of a bank is a body recognised by law, and, to all purposes of 





A54 Jurisprudence. [Jan. 


dealing with others, constitutes the corporation. Burrill y. Na- 
hant Bank, 2 Metcalf, 163. 

2. (Same.) A board of bank directors may delegate authority to 
a committee of its members to alienate or mortgage real estate ; 
and such authority to convey real estate necessarily implies au- 
thority to execute proper instruments for that purpose, and to 
affix the corporate seal thereto. Ib. 

3. (Same.) Where a board of bank directors authorize a commit- 
tee of its members “to sell and transfer any estate owned by 
the bank,” and the committee gave a mortgage of the real 
estate of the bank to a creditor who had recovered judgment 
against the bank on its bills, and took from him, at the same 
time, a bond conditioned that he would not put those bills in 
circulation, and the board of directors accepted said bond and 
acted on it, and the cashier paid the costs of the suit in which 
said judgment was recovered, according to the agreement made 
between said creditor and said committee; it was held, that 
whether the committee had or had not authority to mortgage the 
estate, the mortgage had been ratified by the board of directors. 
Ib. 

BILL OF EXCHANGE. (Fraudulent alteration.) It is no de- 
fence to an action by a bond fide holder of a bill of exchange 
against the acceptor, that the bill was fraudulently altered before 
acceptance. Tard vy. Allen, 2 Metcalf, 53. 

2. (Same.) A bill of exchange, payable in three days, was in- 
dorsed by the payee for the accommodation of the drawer, who 
altered it to thirty days and put it into circulation : on discover- 
ing the alteration, the holder, and the payee who had indorsed 
it, made an arrangement with the drawer, by which the payee 
gave security to the holder for half the amount of the bill, and 
the drawer gave security to the holder for the balance, and the 
bill was returned to the payee: the payee thereupon presented 
the bill to the drawee, without disclosing to him the alteration 
or the said arrangement with the drawer, and read it to him as it 
was altered, and the drawee said it was correct and should be 
paid. Held, that the drawee was bound by this acceptance. Jb. 
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BOND OF INDEMNITY. (£stablishment of title.) A sold a 
pew to B and the parish conveyed it to B with warranty, having 
a bond from A to save the parish harmless, “if any person or 
persons should establish their title to said pew against the said 
obligor or his assigns.” C claimed the pew, and he and B with- 
out notice to A submitted the question of title to arbitrators, who 
determined that the pew belonged to C and that B should make 
to C a deed conveying all his (B’s) right in the same ; and judg- 
ment was rendered on this award. C called upon the parish for 
indemnity under their covenant of warranty, and the parish in- 
demnified him without suit, and thereupon commenced an action 
against A on his bond. Held, that the title of C to the pew was 
not established, within the meaning of the bond, and that A 
might show in defence, that the title was not in C. Proprietors 
of Church in Brattle Square v. Bullard, 2 Metcalf, 363. 
BOUNDARIES. (Jn deed.) A boundary mentioned in a deed 
may be rejected, when it is manifest from all the circumstances 
of the case that it was inadvertently inserted, and that a tract 
of land with different boundaries was bargained for and intended 
to be conveyed. Thatcher v. Howland, 2 Metcalf, 41. 

. (Same.) D. conveyed to E. “ all his real property or homestead, 
together with about thirty acres of land, more or less, with all 
the orchards, privileges, &c. for more particular boundaries, ref- 
erence being had toa deed given by R. to said D.”: D. had 
previously conveyed to L. one half of the land conveyed to D. 
by R.; but L. had at the same time conveyed to D. other land 
adjoining to that which R. had conveyed to D.: D. was not, 
when he conveyed to E., seized of the fifteen acres of the land 
which would be included by a reference to the boundaries men- 
tioned in R.’s deed to him; and unless the deed from D. to E. 
included the land conveyed to D. by L., E. would have title 
under it only to fifteen acres in the whole, though he paid a full 
consideration for thirty acres. Held, that the reference, in the 
deed from D. to E., to the boundaries described in R.’s deed to 
D. was inadvertent, and should be rejected, and that the land 
conveyed to D. by L. passed by D.’s deed to E. Held also, that 
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D.’s widow, by her deed conveying to the heirs of E. all her 
right and title to the estate conveyed by D. in his deed to E., 
barred herself of dower in the land conveyed to D. by L. Jb. 

3. ( Reversion.) Under a license to sell all the real estate of an 
intestate, his administratrix sold, and by deed conveyed, “‘ the 
residue of the deceased’s dwelling-house that was not set off to 
his widow as dower in said estafe ; reference always being had 
to the returns and bounds of the widow’s thirds for a particular 
description of the bounds of the premises.” Held, that the re- 
version of the estate assigned to the widow as dower did not 
pass by said deed. Kempton v. Swift, 2 Metcalf, 70. 

COMMON LAW. (Adoption of.) Under the provision in the con- 
stitution of Massachusetts, c. vi. § 6, that all laws theretofore 
adopted, used and approved, in the colony, province or state, 
and usually practised on in the courts of law, should remain and 
be in full force, until altered or repealed by the legislature, it is 
not necessary, in order to prove that a principle or rule of the 
common law had been adopted, &c. to show that such principle 
or rule had been adjudicated before that constitution went into 
operation : the court rely on usage and tradition, and the well 
known repositories of legal learning—works of approved au- 
thority —to learn what are the rules of the common law ; and it 
is to these sources, that the above provision in the constitution 
refers. Commonwealth v. Churchill, 2 Metcalf, 118. 

CONDITION. (Time.) Where real estate is conveyed on a con- 
dition that the grantee shall discharge a mortgage previously 
made thereon by the grantor, and no time is mentioned or un- 
derstood by the parties, at which the condition is to be performed, 
it must be performed in a reasonable time. Ross v. Tremain, 
2 Metealf, 495. 

CONTRACT. (Stifling prosecution.) 'To render a promise void 
on the ground that the consideration thereof was the stifling of 
u ¢timinal prosecution, it is necessary that the promise should 
be made for gain, and not merely from motives of kindness and 
compassion. Ward v. Allen, 2 Metcalf, 53. 

2: (Merger.) The payee of a note released the maker upon the 
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maker’s assigning his property in trust for payment of his debts : 
The parties to the assignment afterwards agreed, by a sealed 
instrument, that the creditors should be paid fifty per cent. on 
their claims, in eighteen months ; that the debtor should not be 
sued or molested within that time ; and that if fifty per cent. 
should not be paid as aforesaid, the whole amount of the credi- 
tor’s claims should be paid in full, “ the release contained in said 
assignment to the contrary notwithstanding.” Held, that said 
note was emerged in the latter agreement, and that the payee 
might maintain an action thereon against the maker, on his fail- 
ing to pay fifty per cent, within the stipulated time. Whitney 
v. Whitaker, 2 Metcalf, 268. 

COVENANT. (Incumbrance.) A, who had made the first attach- 
ment of land, caused it to be set off on execution, and then con- 
veyed it to B by deed, with a covenant that it was free of all 
incumbrances : C, who had made a second attachment of the 
same land, afterwards caused the debtor’s right of redeeming it 
from A to be sold on execution, and the purchaser took a deed 
thereof from the sheriff. Held, that such second attachment 
constituted an incumbrance, and that A was liable'to B on said 
covenant. Norton v. Babcock, 2 Metcalf, 510, 

2. (Same.) Where an incumbrance on land is a right of redemp- 
tion, or other paramount title, which exposes the grantee to a 
loss of his whole estate by eviction, the sum which he fairly 
pays to extinguish such incumbrance, is the measure of damages 
in an action against his grantor on the covenant against incum- 
brances, unless that sum exceeds the whole value of the estate. 
But if the grantee in such case pays more than the value of the 
estate, in order to extinguish an incumbrance thereon, his meas- 
ure of damages is that value only. Jb. 

3. (Action on.) A and B covenanted with each other, that as soon 
as certain arbitrators should appraise B’s land and report their 








| appraisement, A would pay to B the sum at which the land 

should be thus appraised, and B would accept said sum and con- 
| vey the land to A by deed of warranty: the arbitrators made 
| and reported their appraisement, and B immediately declared, 
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in their hearing and in the hearing of A, that he would “ never 
let the land go for that price.” Held, that notwithstanding this 
declaration of B, A could not maintain an action against him on 
his covenant, without first tendering the appraised value of the 
land, and demanding a conveyance thereof. Pomroy v. Gold, 
2 Metcalf, 500. 

4. (To repair.) A conveyed a mill to B and covenanted with him, 
his heirs and assigns, to keep one half of the mill-dam in repair. 
The dam was afterwards carried away by a flood, and B, after 
having duly requested A to aid him in rebuilding it, conveyed the 
mill with the privileges, &c. to C who at the same time agreed 
in writing that B should “ have all that should be obtained of A 
for non-fulfilment of his contract, provided A should not assist 
B in erecting the dam, and B should be compelled to rebuild it 
without A’s assistance.” A afterwards refused to assist in re- 
pairing the dam, and B repaired it at his own expense, Held, 
that B might maintain an action in his own name against A for 
breach of the covenant to keep the dam in repair. Held also, 
that B could not recover damages for loss of the profits of the 
mill, by reason of the delay caused by A’s refusal to aid in re- 
pairing the dam ; but that he could recover only one half of the 
expense which he had incurred in repairing it. Thompson v. 
Shattuck, 2 Metcalf, 615. 

DECEIT. (Misrepresentations.) Where a defendant sets up the 
plaintiff’s release of the demand in suit, and the plaintiff seeks 
to avoid the release on the ground that he was induced to make 
it by the misrepresentations of the defendant concerning his as- 
sets, &c. the burden of proof is on the plaintiff, and he must 
show that such misrepresentations were intentional. Undesigned 
misrepresentations, in such case, will not render the release void. 
Page v. Bent, 2 Metcalf, 371. 

DEED. (Reservation in.) Where land is conveyed by deed poll, 
with a reservation or provision that the grantee shall perform a 
certain service for the benefit of the grantor, and the grantee 
accepts the deed, he is bound to perform the service. Newell 


v. Hill, 2 Metcalf, 180. 
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2. (Same.) The owner of two adjoining messuages, fronting on 


a street, conveyed one of them by a deed, in which, after stating 
that there was, on the south side of the messuage conveyed, a 
gate or passage way of about five feet wide, leading from the 
street into the yard thereof, reserved to himself, his heirs and 
assigns, free liberty of ingress, egress, &c. through and upon 
said gate or passage way, for carrying and recarrying wood, &c. 
through the same, and over the yard of the granted messuage 
into and from his own adjoining house and land. Held, that the 
width of the passage way was not definitely fixed by the deed, 
and that the reservation was of a right of a suitable and conve- 
nient passage for the purposes indicated. Held also, that although 
the grantor, and those claiming under him, had used the passage 
way long enough to gain a prescriptive title thereto, yet as it had 
been used in near conformity to the terms of the reservation, 
it must be deemed to have been enjoyed under the reservation, 
and not adversely thereto, and must be limited by the terms 
thereof. Atkins v. Boardman, 2 Metcalf, 457. 

( Restriction.) Where the owner of two adjoining messuages 
conveys one of them, and it is agreed by him and his grantee, 
that if the latter shall make ‘any addition of building” west- 
wardly, he shall not extend it northwardly beyond a certain line, 
the grantee is not thereby restricted from raising his building 
higher, though by so doing he interrupts the access of light and 
air to the windows of the grantor’s house. Jb. 

(Drainage.) Where the owner of two adjoining messuages and 
lots of land, one of which he occupies and the other of which he 
leases, constructs a drain, from the messuage which he leases, 
through the land which he occupies, into a common sewer, and 
permits his tenants to use it for ten years and more, and then 
sells both messuages and lots, on the same day, to different 
purchasers, and in his deed to the purchaser of the messuage 
and lot which he formerly leased, does not mention the drain; 
such purchaser acquires no right, by the deed, to the use of the 
drain through the other lot of land, if he, by reasonable labor 
and expense, can make a drain without going through that land. 
Johnson v. Jordan, 2 Metcalf, 234. 

30* 
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5. (Record of mortgage.) A made a deed of land to B. and B. at 
the same time gave back a mortgage to A. Before the deed 
or mortgage was recorded, B. conveyed the land to C. who had 
knowledge of the mortgage. After the deed to B. and his mort- 
gage to A. were recorded, C. mortgaged the land to D. and D. 
assigned the mortgage to E.: Neither D. nor E. had any notice 
of the mortgage to A. besides that which was implied from its 
being on record. Held, that E. could not hold the land against 
A. Flynt v. Arnold, 2 Metcalf, 619. 

DISSEIZIN, DISSEIZOR, &c. (Adverse Possession.) In the 
year 1796, A. owned one fourth part of a corn-mill and its ap- 
purtenances, and conveyed one eighth of said mill, &c. to B., 
and about the same time agreed to sell his other eighth part 
thereof to C. to whom he never gave a deed, but who paid for 
the same, took possession thereof, received a share of the tolls, 
and afterwards conveyed the same one eighth partto D. D. 
and his assigns continued in quiet possession until the year 1837. 
No acts of A., after 1796, tended to show his possession of said 
mill, &e. except his going upon the site thereof, in 1820 or 1821, 
after the mill was burned, and when those who claimed the pro- 
perty therein were also there, and forbidding them to rebuild the 
mill; and his going, about seven years afterwards, into the mill 
which was rebuilt, and declaring to the person who had charge 
of it, that he owned one eighth part of the mill privilege. Held, 
that the possession of C. and his assigns was adverse to A. and 
that A.’s heirs could not maintain a writ of right, commenced in 
1837, on his seizin within forty years. Barker v. Salmon, 2 
Metcalf, 32. 

2. (Joint tenants.) Where two or more persons disseize another 
of lands, they are joint tenants; and, therefore, though one of 
them die seized, after continuing in peaceable possession for five 
years, no descent is cast, and the lawful owner’s right of entry 
is not thereby tolled. Putney v. Dresser, 2 Metcalf, 583. 

EMBEZZLEMENT. (Auetioneer.) An auctioneer, who re- 
ceives money on the sale of his employer’s goods, and does not 
pay it over, but misapplies it, is not such an agent or servant as 
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is intended by the Rev. Sts. c. 126, § 29; whether he receives 
the goods for sale, in the usual mode, or receives them on an 
agreement to pay a certain sum therefor, within a specified time 
after the sale. ‘The money received by an auctioneer, for goods 
sold by him, in both these cases, is his own, and not ‘‘ the money 
of another.” Commonwealth v. Stearns, 2 Metcalf, 343. 

ESTOPPEL. (Application of.) If the doctrine, that a party, who 
has a title to property, and stands by and encourages and pro- 
motes a sale thereof to a third person, thereby waives his title, 
or is estopped to maintain it, can be applied at all, by a court of 
law, to real estate, it can be so applied only where such party 
conceals an outstanding title. Parker v. Barker, 2 Metcalf, 
423. 

EVIDENCE. (Adultery.) It is not necessary, on the trial of an 
indictment of an unmarried man for adultery with a married 
woman, under Rev. Sts. c. 130, § 1, to prove that he knew, when 
he committed the offence, that she was a married woman. 
Commonwealth vy. Elwell, 2 Metcalf, 190. 

2. (Laying out by proprietors.) Where a committee of the pro- 
prietors of a township lay out, by metes and bounds, a lot to B., 
on the original right of A., and such laying out is recorded in 
the proprietors’ books, and no adverse claim to the lot is made 
for nearly thirty years; this is prima facie evidence that the 
laying out was right and regular, although there is no other 
evidence that A. was one of said proprietors, and although his 
name is not in the list of proprietors which is found in their 
books. Spurr v. Bartholomew, 2 Metcalf, 479. 

3. (Entry upon more land.) Though a grantee enters upon more 
land than is included in his deed, yet if the grantor afterwards 
indorses on the deed a recital that it was intended to convey all 
the land upon which the grantee has entered, and covenants to 
warrant the whole to the grantee, his heirs and assigns; this is 
evidence that the grantee had a right to enter upon all the land, 
and will authorize him and his heirs to defend their possession 
under the grantor’s title. Ib. 

4. (Presumption of deed.) Evidence of adverse possession for 
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twenty years or more warrants a presumption that the possessor 
had a deed of the property possessed, and that all acts, neces- 
sary to give the deed effect, were duly done. Proprietors of 
Church in Brattle Square vy. Bullard, 2 Metcalf, 363. 

5. (Amount insured.) In a suit against underwriters, to recover 
for a loss of bank bills, on a policy covering a certain amount 
of ** property ” on board a vessel, the judge, who tried the case, 
instructed the jury, that in the absence of fraud, the amount in- 
sured had some slight tendency to prove the amount of bills on 
board: Held, that this, being only a remark upon the state of 
the evidence, was not a ground of exception. Whiton v. Old | 
Colony Ins. Co. 2 Metcalf, 1. 

6. (Liability to fre.) A witness, who had been for ten years 
secretary of an insurance company, and as such had been in the 
practice of examining buildings, with reference to insurance 
thereof, and who had also, as county commissioner, frequently 
estimated damages caused to estates by the laying out of high- 
ways and railroads, was held to have been rightly permitted, on 
a hearing before a jury empannelled to appraise damages sus- 
tained by a party by the laying out of a railroad over his land 
and near to his buildings, to give his opinion that the passage of 
locomotive engines, within one hundred feet of a building, would 
diminish the rent and increase the rate of insurance thereof 
against fire: held also, that he was rightly permitted to testify 
that the directors of the insurance company, of which he was 
secretary, upon his consulting them as to an application for in- 
surance on a building in the vicinity of the buildings of the party 
then before the jury, had declined to take the risk at any rate. 
Webber v. Eastern Rail Road Co. 2 Metcalf, 147. 

7. (Assignment.) In an action by the assignee of the reversion 
against a tenant in dower for waste committed by her assignee, 
actual possession by her assignee is sufficient evidence of the 
assignment to him, although the deed of assignment is not re- 
corded until after the action is commenced. Foot vy. Dickinson, 
2 Metcalf, 611. 

8. (Declarations.) In the trial of a question of title, where the 
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defendant relies on long possession, he may give in evidence, in 
order to prove that the possession was adverse and under claim 
of title, the declarations of the party, through whom alone the 
plaintiff claims or can establish his claim, that such party had 
sold the property in question to the person who was in possession, 
and under whom the defendant claims. Proprietors of Church 
in Brattle square v. Bullard, 2 Metcalf, 363. 

9. (Conversation.) Parol evidence of the conversation of the par- 
ties, at the time when a note is given in part payment, is admis- 
sible to show for what debt it was given. Isley v. Jewett, 2 
Metcalf, 168. 

10. ( Receipt.) Parol evidence is admissible to explain a receipt, 
and show to what demands it is applicable. Brooks v. White, 
2 Metcalf, 283. 

11. (Same.) Where a receipt, given to one of two partners, was 
lost, and parol evidence was introduced to prove the terms there- 
of, it was held, that it was for the jury to determine whether the 
receipt was intended to discharge such partner only, or to dis- 
charge the other partner also. Jb. 

12. (Hostility of plaintiff.) In an action of slander, the defend- 
ant cannot give evidence, in mitigation of damages, that the 
plaintiff has been hostile to him for a long time, and has pro- 
claimed, that he did not wish to live in peace and on good terms 
with him. Andrews vy. Bartholomew, 2 Metcalf, 509. 

13. ( Witness to bond.) If a subscribing witness to a bond be in- 
terested at the time of attestation and dead at the time of the trial, 
evidence of his handwriting is not admissible to prove the execu- 
tion of the bond. Amherst Bank v. Root, 2 Metcalf, 522. 

EXECUTION. (Time of return.) An execution, that is made 
returnable into the office of the clerk of the court of common 
pleas in three months after its date, is returnable at any reason- 
able and convenient time on the return day ; and evidence of 
the usual hours during which the clerk’s office is open for busi- 


ness is primd facie evidence of what is such reasonable and con- 
venient time. Bull v. Clarke, 2 Metcalf, 587. 
2. (Same.) <A return of non est inventus, fairly made on such 
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execution, at any reasonable and convenient time during the 
return day, will charge bail for the avoidance of their principal. 
Ib. 

EXECUTOR AND ADMINISTRATOR. (Judgment in favor 
of foreign.) A judgment recovered in Massachusetts — no de- 
fence having been made—by an administrator appointed in 
another state, on a demand due to the intestate from a citizen of 
Massachusetts, is no bar to a suit on the same demand by an 
administrator of the same intestate duly appointed in the latter 
state, alihough execution on the first judgment was levied on the 
debtor’s real estate, and returned satisfied. Pond vy. Makepeace, 
2 Metcalf, 114. 

FENCE. (Adjoining owners.) An occupant of land, who is 
bound to maintain a fence between his own and an adjoining 
enclosure, may place half of a fence, of reasonable dimensions, 
on the land of the adjoining owner. And he may cut half of a 
ditch on the land of such owner, when a ditch is proper for a 
partition fence. Newell v. Hill, 2 Metcalf, 180. 

FRAUDS, STATUTE OF. (Promise by mortgagee.) An oral 
promise, made by a mortgagee to the mortgagor’s creditors, te 
relinquish his claim to the land mortgaged, if they will accept 
from the mortgagor another mortgage thereof, and give him time 
of payment, is inoperative and void by the statute of frauds ; 
and though such creditors, on the faith of such promise, take a 
second mortgage, and give time of payment to the mortgagor, 
they acquire no right thereby, as against the first mortgagee. 
Parker v. Barker, 2 Metcalf, 423. 

FRAUDULENT CONVEYANCE. (Consideration.) A con- 
veyance of land by A to B is a sufficient consideration, on the 
part of B, for a mortgage of the land toC; and the payment 
by C of debts due to A, and of other sums, at the request of a 
party who has an interest in the land, is a good consideration, 
on the part of C, to support the mortgage to the extent of such 
payments — if there be no fraud in the transaction : and though 
the amount thus paid be far less than the sum mentioned as the 
consideration in the mortgage deed, yet this fact is only pre- 
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sumptive evidence of fraud, and may be rebutted. Parker v. 
Barker, 2 Metcalf, 423. 

2. (Trader’s stock in trade.) A mortgage of a trader’s stock in 
trade is not fraudulent per se, though it is provided therein that, 
until condition broken, he may retain in his possession and use 
all the mortgaged property, without hindrance or interruption 
from the mortgagee ; and though there is an oral agreement of 
the parties, at the time the mortgage is executed, that the mort- 
gagor may sell and dispose of the mortgaged property and apply 
the proceeds to his own use, he promising that if he should make 
large sales thereof, he would add to the mortgagee’s security by 
other property. ‘The presumption of fraud arising from such a 
mortgage and agreement may be repelled by satisfactory evi- 
dence. Briggs v. Parkman, 2 Metcalf, 258. 

3. ( Voluntary.) A mortgage of property to secure the debt of 
another is not a voluntary conveyance, and therefore is not 
fraudulent per se as against the creditors of the mortgagor. 
Marden v. Babcock, 2 Metcalf, 99. 

4. (Question of.) Upon a statement of the facts on which a party 
relies to prove a conveyance fraudulent, on the ground that it 
was intended to defraud creditors, the court will not pronounce 
it fraudulent. Whether it be fraudulent for such cause, is a 
question to be decided by a jury. Jb. 

5. (Presumption.) A promise by a mortgagee to the mortgagor’s 
creditors, to relinquish his claim to the mortgaged land, if they 
will accept from the mortgagor another mortgage thereof, and 
give him time of payment, is presumptive evidence (which may 
be rebutted) that the first mortgage was not bond fide. Parker 
v. Barker, 423. 

FREIGHT. (Commission.) The defendants agreed with the 
plaintiffs, the owners of a vessel, to furnish funds to fill eleven 
twelfths of the vessel, on a joint adventure ; the funds did not 
suffice to fill eleven twelfths of the tonnage, and the master ob- 
tained goods on freight, from the consignee, to fill the deficiency, 
and the freight was received by the defendants. Held, that the 
plaintiffs were entitled to the freight, but that, as the amount 








466 Jurisprudence. [Jan. 


thereof was greater than would have been earned at the current 
rate, and was allowed by the consignee, at such high rate, instead 
of a return commission, which he would have allowed, and which, 
by the agreement between the plaintiffs and defendants, would 
have enured to the defendants’ benefit, they were entitled to de- 
duct, from the freight received by them, the amount of such 
commission. Brown vy. Putnam, 2 Metcalf, 275. 

INSURANCE. (Bank-bills.) ‘The owner of a vessel, who was 
also master thereof, procured insurance on her and on property 
on board, at and from H. in the coasting business, for a specified 
time, with the usual clause, in the policy, of indemnity against 
loss by fire: held, that the term “ property ” included current 
bank bills owned by the assured, and on board the vessel for the 
purposes of the coasting business, and that the underwriters were 
bound to pay for the loss of such bills by fire on board the vessel. 
Whiton v. Old Colony Ins. Co., 2 Metcaif, 1. 

2. (General average.) A vessel was insured in the coasting trade, 
back and forth one or more fishing voyages, the insurers to be 
liable for general average, however small. The vessel went 
ashore in a storm, and the crew boarded on shore and board was 
paid for them, but they were not dismissed from the vessel. By 
the labor of the master and crew, and the labor of others who 
were hired for the purpose, the vessel was got off and fitted to 
sail, and she returned to her home port. Part of the outfits of 
the vessel were sold by the master, at the place where she went 
ashore, to raise money to pay for getting her off &c., he having 
no other means of raising money for that purpose. Held, that 
the labor and board of the master and crew, while getting off the 
vessel, were not a general average, and that the insurers were 
not liable therefor, but that they were liable for the labor, &c. 
of the persons hired to assist the master and crew, and for the 
loss on the sale of the outfits— these being a general average. 
Giles v. Eagle Ins. Co., 2 Metcalf, 140. 

3. (Diminished value.) Where by the perils insured against a 
vessel receives a strain which alters her shape so that she 
cannot be perfectly repaired without rebuilding her, and her 
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value is thereby diminished, the underwriters are answerable, to 
the extent of such diminished value, in addition to the expenses 
of repairs, although the vessel is made seaworthy by the repairs, 
and is afterwards insured at the same premium and the same 
valuation as before the injury. J. 

4. (Survey.) Insurers are not liable for the expense of the sur- 
vey of a damaged ship, made after her return to her home 
port. Tb. 

5. (Incompetency of Master.) A vessel which is insured on a 
voyage out and home, and which departs with officers and a 
crew competent for the voyage, does not become unseaworthy 
by reason of the master’s becoming incompetent, at the foreign 
port, to command the vessel; and if the vessel sails from such 
port under his command, and is Jost on the homeward passage, 
the underwriters are not discharged, although the loss may have 
been caused by the master’s incapacity. Wipe J. dissenting. Jd. 
Copeland y. N. England Marine Ins. Co. 2 Metcalf, 482. 

6. (Same.) And although, in such case of the master’s incompe- 
tency, it is the duty of the mate to take command of the vessel, 
and although he has a right to resort to all lawful means to 
establish himself in the command; yet if, from want of judg- 
ment, or even from culpable negligence, he ontits so to do, and 
the vessel sails under the master’s command, and is stranded, 
the underwriters are not discharged. Wuuoe, J. dissenting. Ib. 

7. (Conduct of masier.) It seems that underwriters are responsi- 
ble for the conduct of the master or mariners in the practical 
navigation, care, and management of the vessel, after the com- 
mencement of the voyage, if the actual loss arise from a peril 
insured against, although such peril was occasioned or in- 
creased by the negligence, carelessness, bad seamanship, or 
other misconduct (not amounting to barratry) of the master or 
mariners. Ib. 

INTEREST. (Money paid.) In an action for money paid, in- 
terest is recoverable from the time of payment, without proof of 
a demand of repayment. Isley v. Jewett, 2 Metcalf, 168. 

JUDGMENT. (Avoided by plea.) When a judgment, recovered 
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contrary to law, is prejudicial to a third party, he may avoid it 
by plea and proof. Downs v. Fuller, 2 Metcalf, 135. 

JURY. (Waiver of objection.) If a party, when a jury is em- 
pannelled to try his cause, knows of a legal objection to one of 
the jurors, but does not then object to him, he waives the objec- 
tion, and cannot avail himself thereof after a verdict is returned 
against him. Hallock v. County of Franklin, 2 Metcalf, 558. 

LANDLORD AND TENANT. (Mortgagor’s interest after a 
sale.) After a sale of mortgaged premises by the mortgagee or 
his assigns, pursuant to a power of sale contained in the mort- 
gage deed, the mortgagor’s right and interest are wholly divest- 
ed, and if he thereafter remain in possession, he is a tenant at 
suflerance. Kinsley v. Ames, 2 Metcalf, 29. 

LEGATEE. (Use of property for life.) Where the use and 
possession of personal property was bequeathed to an only son 
for life, with a contingent limitation over, and he was made one 
of the executors of the will, and a trustee for his sisters, with a 
request of the testator that he need not give bonds, as such 
trustee ; it was held that he was not bound, before taking said 
property into possession, to give security that the same should 
be forthcoming, at his decease, upon the happening of the con- 
tingency upon-which it was limited over by the will. Security is 
required only when it is shown to the court that there is danger 
that the property will be wasted, secreted or removed by the 
first taker: When this is shown, the court may require securi- 
ty at any time during the first taker’s term of possession. 
Homer v. Shelton, 2 Metcalf, 194. 

LETTER OF CREDIT. (Contract by means of.) O., the 
agent in Boston of M. & Co. bankers in London, gave B. of 
Boston this letter, addressed to them. ‘ Mr. J. B. having re- 
quested that a credit may be opened with you for his account, 
in favor of C. & Co. of Gottenberg for £3000, I have assured 
him that the same will be accorded by you on the usual terms 
and conditions.” 8B. transmitted this letter to C. & Co. at Got. 
tenberg, to whom he was indebted, and requested them to value 
therefor, at ninety days’ sight (the usual time of drawing upon 
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London from Gottenberg) and pass the same to his credit. C. 
& Co. drew a bill on M. & Co. accordingly, which they refused 
to accept or pay. Held, that the contract of M. & Co. was 
governed by the law of this Commonwealth, and that by this 
law, C. & Co. might maintain an action in their own names 
against M. & Co. for breach of the contract, Carnegie v. Mor- 
rison, 2 Metcalf, 381. 

2. (Same.) Held also, that the above facts would not support a 
count on a bill accepted by M. & Co. Ib. 

3. (Same.) Held further, that C. & Co. had not released M. & 
Co. by becoming parties to B.’s assignment for the benefit of 
his creditors, under St. 1836, c. 238, and filing their account 
with his assignee, claiming for said £3000, only on condition 
that they should not recover it of M. & Co. Ib. 

LIMITATIONS, STATUTE OF. (Payment of part.) A nego- 
tiable note given by a debtor for part of a debt is payment of 
such part, and takes the debt out of the operation of the statute 
of limitations — Rev. Sts. c. 120. Ilsley v. Jewett, 168. 

MORTGAGE. (Presumption of payment.) Continued posses- 
sion of mortgaged premises, by the mortgagor and his heirs, for 
twenty years after the mortgage debt is payable, without any 
entry or claim by the mortgagee, constitutes a presumption in 
fact that such debt has been paid. Howland v. Shurtleff, 26. 

NEW TRIAL. (Uncertified copy.) ‘Though a copy of a paper, 
not certified by the proper officer, is admitted in evidence, yet a 
new trial will not be granted for that cause, if the party after- 
wards produce a duly certified copy which is found to correspond 
with that which was admitted. Potter v. Tylei, 2 Metcalf, 58. 

PRINCIPAL AND AGENT. (Resort to principal.) The rule 
which prevents a vendor, who has given credit to an agent, from 
afterwards resorting to the principal for payment, does not apply 
to a case in which the vendor, at the time of sale, merely has 
the means of knowing the principal; but is confined to cases in 
which he has actual knowledge. (Raymond v. Crown and Eagle 
Mills, 2 Metcalf, 319.) 


2. (Same.) R. purchased goods, saying they were for the C. & E. 
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Mills, and ordering them to be so marked; and the vendors 
charged the goods to R.: The C. & E. Mills were in fact a cor- 
poration by that name, and R. was the agent thereof and pur- 
chased the goods therefor: The vendor sued R. for the goods, 
and before the writ was served, the name of said corporation 
was also inserted in the writ, and it was served on R. and also 
on the corporation: After the action came into this court by 
appeal from the common pleas, the name of R. was stricken 
from the writ, by leave of court. Held, that R.’s informing the 
vendors that the goods were for the C. & E. Mills was not con- 
clusive evidence that they thereby knew that the same were a 
corporation or other association, and that it was a question to be 
decided by a jury, whether the vendors had such knowledge at 
the time of the sale. Held also, that the proceedings in the first 
stages of the suit did not prevent the vendors from maintaining 
the action against the corporation. Jb. 


PRINCIPAL ANDSURETY. (Giving time.) Where the payee 





of a note, in consideration of receiving part payment thereof 
from the principal promisor before the day on which it is made 
payable, agrees to give him time, beyond that day, for payment 
of the residue, without the consent of the sureties on the note, 
the sureties are thereby discharged. Greely v. Dow, 2 Metcalf, 
176. 

(Same.) It is not necessary, in order to discharge a surety, 
that the agreement of the creditor, with the principal debtor, to 
enlarge the time of payment, should be such as would bar a suit 
commenced on the original contract within the enlarged time: 
Any such agreement, on which the principal has a remedy 
against the creditor, either at law or in equity, will discharge the 
surety. Ib. 

(Giving new note.) Where one became surety for the maker 
and the indorser of four notes, payable at different times, by 
putting his name as second indorser on two other notes, made 
and indorsed by the same parties, and given as collateral security 
for payment of the first four notes; and such of the first four 
notes, as were not paid by the maker or indorser in cash, were 
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taken up by the maker, on his giving new notes, indorsed by a 
third person, and payable on extended time; it was held that, in 
the absence of evidence to the contrary, the last mentioned notes 
must be regarded as payment of those which were taken up, and 
that the second indorser of the two notes given as collateral 
security was thereby discharged. Huse v. Alexander, 2 Met- 
calf, 157. 


. (Actions by co-sureties.) Co-sureties, who pay the debt of their 


principal by giving their own joint and several promissory note, 
are not entitled to several actions against him for reimbursement : 
Yet if one of the sureties sues alone for reimbursement, and the 
principal does not take advantage of the nonjoinder of the other, 
but suffers the action to proceed, and pays the sum which is re- 
covered against him; such surety is liable to his co-surety for 
half the amount so recovered, whether it be the whole or only a 
part of the sum jointly paid by both. Doolittle v. Dwight, 561. 


. (Giving up security.) One of two joint sureties, with the con- 


sent of the other, gave up security which he had taken for the 
benefit of both, on receiving the written promise of the princi- 
pal that he would pay the debt or return the security. This 
promise was not performed, and the sureties paid the debt 
($1080) by giving their joint and several note therefor, paya- 
ble on time : before that note was paid or payable, the surety to 
whom said promise was made sued the principal for breach 
thereof, and added the money counts to his declaration; the 
action was, by rule of court, submitted to referees, who awarded 
that the plaintiff should recover $600, and the principal paid 
him that sum, without judgment on the award : the other surety 
then brought an action to recover of his co-surety half the sum 
thus received by him of the principal. Held, that he was enti- 
tled to recover. Ib. 


PROMISSORY NOTE. (Defence overdue.) The maker and 
indorser of a note made payable to his own order is entitled to 
the same defence against a holder who receives it after it is 
overdue, that he would be allowed to make if the note had been 


payable to a third person or his order. Potter v. Tyler, 2 Met- 
calf, 58. 
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2. (Same.) “The maker of a note, which was discounted by a 
bank, transferred to the bank, as mere collateral security, shares 
in an insurance company, by a conveyance absolute in form, 
and those shares were attached by a creditor of the bank, before 
ihe note fell due, and sold on execution after it fell due. Held, 
that a plaintiff, who received said note from the bank after it 
was overdue, could recover nothing in an action thereon against 
the maker, if said shares were, at the time they were so at- 
tached, of sufficient value to pay the note, though they were of 
less value than the amount of the note, when they were sold on 
execution. Ib. 

. (Payment.) When a debtor gives his negotiable note to his 
creditor for a debt due on simple contract, the legal presumption 
is that the note is received in payment; but this presumption 
may be controlled by evidence that such was not the intent of 
the parties. Butis v. Dean, 2 Metcalf, 76. 

. (Same.) Where one, who was indebted on a balance of account, 
procured a third person to give the creditor a bond with condition 
that the debtor should pay the debt within a specified time, and 
the debtor, a few days afterwards, gave his negotiable note to 
the creditor for the amount of said debt, payable at the time 
mentioned in the condition of the bond, and antedated the note 
so as to correspond with the date of the bond ; and the creditor 
at the same time gave the debtor a receipt purporting that he 
had received a due bill “for balance of account to date”; it 
was held that the note was not intended as payment of the orig- 
inal debt, within the condition of the bond, and that, as the note 
was not paid according to its tenor, the obligor was liable on his 
bond. Jd. 

. (Reissuing.) The payees of a note, made payable on demand, 

indorsed it to a bank as collateral security, and the makers paid 

the amount of the note to the payees while it was thus in the 
bank, and took their receipt, acknowledging payment thereof, 
and promising “to give it up when called for.” The makers 

did not call for it until after the failure of the payees, who had 

in the mean time, and more than eight months after thé date of 
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the note, transferred it to another bank : held, that a jury would 
not be warranted, by the terms of the receipt, and the delay of 
the makers to call for the note, to infer that the makers intended 
to authorize or permit the payees to reissue it. Therefore held 
also, that the latter bank could not recover against the makers 
in an action on the note. American Bank v. Jenness, 2 Metcalf, 
288. 

6. (By trustees.) A note in this form—‘“ we the subscribers 
trustees for the proprietors of a new meetinghouse,” &c. signed 
by the makers, without addition to their names, binds the signers, 
and not the proprietors of the house. Packard v. Nye, 2 Met- 
calf, 47. 

REPEAL. (Of repealing statute.) The simple repeal of a re- 
pealing statute revives the original statute. Commonwealth v. 
Churchill, 2 Metcalf, 118. 

SALE. (Possession.) A part of a vessel at sea was sold to A. 
who resided at Portland. The vessel arrived at Boston with a 
return cargo, and was there eleven days, when she sailed on 
another voyage, under the direction of the other part owner, 
whom A. had requested to take charge of her: it did not appear 
that A. knew the vessel was at Boston : after the vessel returned 
to Boston from her second voyage, and was unloaded, she was 
attached as the property of A.’s vendor; A. never having taken 
formal possession. Held, that A. had not been guilty of laches, 
and that he was entitled to hold against the attaching creditor 
of his vendor. Turner v. Coolidge, 2 Metcalf, 350. 
SET-OFF. (Insolvent estate.) Where, after a suit is commenced 
by an administrator, the estate of his intestate is represented in- 
solvent, the defendant may set off a note against the intestate 
which falls due pending the suit, though not due and payable 
when the action was commenced. Bigelow v. Folger, 2 Met- 
calf, 255. 

2. (Same.) It seems that a debt of an insolvent intestate, sc vendum 
in futuro, may in all cases be set off in a suit brought by his 
administrator. Id. 


TREATY OF INDEMNITY WITH FRANCE. (Claims under.) 
VOL. XXVIII. — NO. LVI. 31 
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The awards of the commissioners, under the convention of July 
4th, 1831, between the United States and France, were conclu- 
sive as to the validity and amount of claims upon France for 
damages and injuries, but were not conclusive as to the conflict- 
ing rights of different persons to the fund awarded: And where 
the commissioners awarded to A. a certain sum for a vessel, &c. 
sequestrated by France, and A. received the same, it was held 
that B. might recover of A. one third of that sum, upon proving 
that A. in fact owned only two thirds of the vessel, &c. and that 
B. owned the other third. Lee v. Thorndike, 2 Metcalf, 313. 

TRESPASS. (Disseizee.) If a disseizee lawfully enters upon 
the land and exercises acts of ownership thereon, he thereby 
regains the possession sufficiently to entitle him to maintain an 
action of trespass against the disseizor for his subsequent entry. 
Putney v. Dresser, 2 Metcalf, 583. 

2. (Mortgagor.) A mortgagor in possession may maintain tres- 
pass quere clausum. Larle v. Hall, 2 Metcalf, 356. 

TRUST AND TUSTEE. (Commission.) No allowance can 
justly be made to a trustee, by way of commission, on his as- 
suming the trust. But he may be allowed, as a compensation 
for his services, a reasonable commission on the net income of 
the real and personal property which he holds in trust, after he 
has collected such income. Dixon v. Homer, 2 Metcalf, 420. 

TRUSTEE PROCESS. (Disclosure.) One who is summoned 
by the trustee process will be charged on his answer, though he 
therein assert his belief that he has no goods, effects or credits 
of the principal defendant, unless he makes a full disclosure, and 
answers all pertinent interrogatories, so far ashe is able. Shaw 
v. Bunker, 2 Metcalf, 376. 

2. (Same.) Where there are accounts of large amount and long 
standing, between the defendant and the person summoned as 
his trustee, which have never been adjusted, and the latter has 
kept an account of his dealings with the former, but declines to 
state the items of their mutual accounts, on the ground that it is 
not in his power so to do; he is chargeable as trustee, though 
he declares his belief that the balance of the account is greatly 
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in his favor. In order to discharge himself, he must state so 
much of the account as he has himself kept, and state the other 
items according to the best of his recollection and belief. Jb. 

3. (Contingent liability.) Underwriters caused A. to be insured 
on his goods against loss by fire, payable to B. to whom the 
goods were mortgaged by A.: The goods were destroyed by 
fire, and B. was summoned as trustee of A. before the loss was 
proved, conformably to the provisions of the policy: B. after- 
wards received from the underwriters the full amount of the loss, 
which was more than the amount of the debt for which the goods 
were mortgaged tohim. Held, that he was not chargeable as trus- 
tee ; his liability to A. being contingent at the time of the service 
of the trustee process. Meacham v. M’ Corbitt, 2 Metcalf, 352. 

4. (Future earnings.) A debtor, who is employed in the service 
of a third person, may lawfully assign to one of his creditors his 
future earnings in such service; and if the employer thereupon 
agrees to pay the same to the assignee, he cannot, after the 
services are rendered, be charged as the trustee of the assignor 
in a trustee process sued out by another of his creditors. Weedv. 
Jewett, 2 Metcalf, 608. 

USURY. (Security.) It is a good defence to an action by an 
indorsee against the indorser of a note indorsed for the accommoda- 
tion of the maker that the indorsee received the note as security 
for the performance of a usurious contract between him and the 
maker. Dunscomb v. Bunker, 2 Metcalf, 8. 

2. (Law of another State.) In an action on a note made and 
negotiated in another State, the question whether such note is 
void for usury must be decided by the law of that State. Jb. 

3. (Same.) By the law of New York, a note, though given for no 
more than the amount of money lent, is usurious and void, if the 
borrower, at the time of the loan, agrees to pay the lender more 
than legal interest. Ib. 

WASTE. (Tenant in Dower.) After a tenant in dower has as- 
signed her estate, she is not liable to the assignee of the rever- 
sion for waste committed by her assignee, either in an action of 
waste or in an action on the case in the nature of waste. Foot 
v. Dickinson, 2 Metcalf, 611. 


31* 
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WAY. (Reservation of a right of passage.) The owner of land, 
over which his grantor has reserved a passage way, may law- 
fully cover such passage way with a building, if he leave a 
space so wide, high and light, that the way is substantially as 
convenient as before for the purposes for which it was reserved : 
And he is not liable for damages, although the passage way, by 
reason of its being so covered, becomes to a greater extent the 
resort of strangers, to the annoyance of the grantor. Atkins v. 
Bordman, 2 Metcalf, 457. 

WITNESS. (fadorser.) The indorser of a note negotiated af- 
ter it is overdue is a competent witness to prove that it was paid 
before it was so negotiated. American Bank v. Jenness, 2 Met- 
calf, 288. 

2. (Promisor.) In an action by the payee against one of the 
sureties on a note, the principal promisor, and also the other 
surety, are competent witnesses for the defendant, to prove that 
the sureties have been discharged by the plaintiff. Greely v. 
Dow, 2 Metcalf, 176. 

3. (Persons interested in note.) In the trial of an action brought 
by one of the makers of a note, who has paid it in full, to recov- 
er of the other a moiety of the amount so paid, individuals for 
whose use the note was given and paid are competent witnesses 
for the plaintiff. Packard v. Nye, 2 Metcalf, 47. 

4. (Handwriting.) A clerk of court who, in the course of his 
business, has often seen what he believed to be the official sig- 
nature of A. as justice of the peace, and has certified the same 
as such, to the pension office, may be called to prove the hand- 
writing of A., though he has never seen him write. Amherst 
Bank vy. Root, 2 Metcalf, 522. 

5. (Co-surety.) Although where two sureties jointly pay the debt 
of the principal, they should join in a suit for reimbursment, 
and although if one brings such suit alone, the other has an in- 
terest in the event thereof, yet if he is called as a witness by 
the plaintiff, and is not objected to by the defendant, he is bound 
to testify, and does not by testifying estop himself to claim of 
the plaintiff the benefit of the recovery from the principal. 
Doolittle v. Dwight, 2 Metcalf, 561. 





Tata ELAM STILE” = 





Ta SES 


—— =~ ere 


xa, 





RAMI 


— 





Sn SE 


peer ae 


en 


1843. ] Digest of American Cases. 


A477 


WRIT. (Seal.) As the supreme judicial court of Massachusetts 
has not prescribed any device or inscription as a test of the 
authenticity of its seal, any seal affixed by the clerk, as the seal 
of the court, is to be so considered. Stevens v. Ewer, 2 Met- 


calf, 74. 


2. (Clerk’s signature.) It is immaterial whether a blank writ be 


signed by the clerk, or his signature be annexed thereto by his 
order; and when the clerk’s name is so annexed to a writ, the 


legal presumption is, that it was affixed by his order. 


Ib. 














CRITICAL NOTICES. 


1.— A new Abridgment of the Law. By Mattuew Bacon, of the 
Middle Temple, Esq. with large additions and corrections, by 
Sir Henry Gwillim, and Charles Edward Dodd, Esq., and with 
the notes and references made to the edition published in 1809, 
by Bird Wilson, Esq., to which are added notes and references 
to American Law and Decisions, by John Bouvier. Vol. 1. 
Philadelphia, M’Carty & Davis, No. 171 Market Street, 1842. 


WE rejoice to see the commencement of a new American edi- 
tion of this old and popular abridgment of the law, which, with all 
its faults and imperfections, has always been a favorite with us. 
The volume before us is the first of an edition in tca volumes, now 
in the course of publication under the supervision of Mr. Bouvier, 
the compiler of a new and successful law dictionary. 

We shall take this occasion, instead of a criticism, to present 
our readers with a history of the compilation and of the several 
editions of the work ; for which purpose we shall make free use 
of the prefaces and advertisements of the several editors, and even 
of their language, without any further acknowledgment. It should 
be premised, however, that though Mr. Bacon did not live to carry 
the work any further than to the title Sheriff inclusive, and that the 
remainder was added by Mr. Sergeant Sayer, and Mr. Ruffhead, 
the work is always spoken of as Mr. Bacon’s, and wherever in 
the following remarks, the compiler is spoken of, the former gen- 
tleman is always intended. 

It was the hard fate of the excellent writings of the late chief 
baron Gilbert, to lose their author, before they had received his 
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last corrections and improvements, and in that unfinished state to 
be thrust into the world, without even the commom care of an or- 
dinary editor. Those invaluable tracts were for the most part pub- 
lished mot only with ail their original imperfections, without any at- 
tempt to supply their defects, or explain or correct what seemed in 
them perplexed or erroneous ; but with all the improprieties and inac- 
curacies which the ignorance and neglect of the amanuenses, whom 
the author’s infirmities compelled him to employ, could accumulate 
upon them. 

Some of those extracts, it is well known, fell into the hands of 
the compiler of the present work, and from them the materials of 
the greater part of it, as far as the title ‘‘ Srmony,” were collected. 
Unfortunately, our compiler had not the most happy dispositions 
for the work he had undertaken, nor were those parts of the learned 
judge’s writings which appeared in the new abridgment much bet- 
ter prepared to meet the public eye, than the other tracts, which 
had been published by persons to whom chance or an undistinguish- 
ing choice had committed the inspection of the press. 

In the course of the work, Mr. Bacon seems to have made dif- 
ferent uses of the materials that lay before him ; sometimes taking 
the tracts at length, sometimes giving only extracts from them : but 
whether he inserted the whole of any tract, or only a part of it, 
we have reason to think, he inserted it just as he found it. If the 
author, in different treatises, in order to make each treatise perfect 
within itself, introduced the same matter conveyed in the same 
expression, the compiler implicitly copied it, and under different 
titles of his work introduced the same passages to the extent of 
several pages. If the manuscripts were in any part defective, if 
the subjects were but partially treated of in them, the titles which 
related to those subjects were left equally defective in the abridg- 
ment. ‘The compiler seemed to have as little inclination to supply 
the deficiencies of his author, as he had sagacity to mark or cor- 
rect his errors. 


' lt should seem, from some manuscript treatises of this author in the pos- 
session of Mr. Hargrave, which have never appeared in print, that he had 
formed and actually executed the comprehensive plan of writing distinct trea- 
tises upon every branch of the law, except the criminal jurisprudence. 
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With these defects and redundancies, the work has passed 
through three subsequent editions ; the only anxiety discoverable 
in the latter editors being to crowd it with references to cases inap- 
posite to the point in the text, and which, at the best, had only some 
relation to remote branches of the general subject. 

Mr. Gwillim undertook the fifth edition ; and, in its preparation, 
he made it his first care to retrench what was redundant, and to 
expunge what seemed impertinent. In retrenching, he substituted 
reference for repetition; and, where the same matter occurring 
under one title, seemed naturally to fall under and belong to 
another, his plan was instead of introducing it again to refer it to 
the preceding title. In expunging he did not indulge himself in 
any arbitrary or capricious license ; nor did he presume to strike 
out a single authority introduced by a later editor, before he had sat- 
isfied himself by careful examination, that it had no pretensions 
to the place it affected to occupy. 

In the original text, Mr. Gwillim rarely ventured to make any 
alteration, except where the text was manifestly corrupted by the 
carelessness of the copyist or of the press, or where it was ren- 
dered perplexed by the want of due attention to the punctuation. 
One or two passages, indeed, where the meaning could not be col- 
lected, either from the expression or the references, were expunged ; 
the editor not considering conjectural commendation allowable in a 
work of this kind, and trusting that no person would regret or 
complain of the loss of what was in fact nonsense. 

In the additions made by the editor, he found it necessary to 
prescribe to himself some limitations; and, in general, attempted 
only to fill up the chasms left under those general divisions, into 
which the work was already disposed, and to engraft upon the 
whole the late decisions. ‘The titles of Pischary and Set-off were 
new, and others might have been added, as the work in its present 
state is far from a complete abridgment of the law. But, as Mr. 
Gwillim informs us, he had neither time nor encouragement to go 
farther ; and, besides, much of the learning, in which the work 
was deficient, was to be found in books in common use. He also 
considered, that what might have been gleaned from other works 
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of the same kind, though it might have increased the bulk of the 
work, would not have added to its intrinsic value, or have done any 
credit to the industry or integrity of the editor. 

The abridgment being written in the style of dissertation, the 
editor, in his additions, availed himself largely of those tracts, 
which had been published upon different parts of the law, and re- 
ceived the approbation of the profession. In general, where any 
such extract has been made, the editor has been careful to ac- 
knowledge the obligation by reference to the work itself. In 
making these additions, however, the editor considered himself at 
full liberty to transplant into the work as much of the chief baron 
Gilbert’s tracts as he had occasion for ; this being, in fact, nothing 
more than a reunion of disjointed members,— many parts of the 
work itself being only parts of several of those tracts. One of the 
learned judge’s treatises, namely, that upon the doctrine of remain- 
ders, from which the collections in the abridgment under that title 
were extracted, the editor was enabled to give entire by the kind- 
ness of Mr. Hargrave. The manuscript of the work had been 
purchased by that gentleman at no inconsiderable price ; but, dis- 
daining all private considerations, where the interests of the pro- 
fession, of which he was so distinguished an ornament, seemed in 
any degree concerned, he made a voluntary tender of it to the 
editor, as soon as he was informed that he was engaged in prepar- 
ing another edition of the abridgment. 

The following paragraphs, from the preface, will explain the 
editor’s views in regard to that most important part of his labors, 
the correction of his author’s mistakes : 

‘** He has attempted to mark, and guard his readers against the 
mistakes of the author: but he is sensible that many, too many, 
erroneous passages have been suffered to pass without observation. 
In the course of so long a work, it cannot be expected that the 
exertions of the mind should be always equal, or that it should 
always be alike disposed to proceed in the task it had undertaken. It 
must occasionally sicken at some parts of the labor as beneath its 
attention, and shrink from others as beyond its powers. It is well 
known that the most obvious errors sometimes most easily escape 
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detection. In reading, every man must have felt that his mind is 
sometimes more attentive to its own preconceptions on the subject, 
than to the ideas of the author ; and the better it is satisfied with the 
rectitude of the former, the more steadily it pursues them, and the less 
sensible it is of the aberrations of the latter. The form, too, in which 
error presents itself to us, may help to facilitate its escape : it is more 
likely to pass silently and unobserved when proposed in the form of a 
simple affirmation, than when it challenges cur inquiry in that of an 
interrogation. We often readily admit upon a statement what we 
should instantly deny, if it were offered to us in the way of question. 

“It should be observed, that, even where the editor has detected 
error, he has not always immediately apprized his reader of it: he 
has sometimes subjoined his remarks upon the erroneous passage 
at the end of the division where it has occurred: he has at other 
times left its confutation to its inconsistency with the better-consid- 
ered and more recent determinations which he has afterwards in- 
troduced.” 

The fifth edition above described, which was prepared by Mr. 
Gwillim, was published in 1798 ; the sixth, which was a mere re- 
print, was published in 1807. The seventh, which was not wholly 
published until 1832, was the joint editorial work of Mr. Gwillim 
and Mr. Dodd. In this last edition, therefore, it became necessary 
to incorporate into the various titles of the work the decisions and 
statutes, which, during thirty-three years, had so materially quali- 
fied, confirmed and reversed the law as laid down in the last cor- 
rected edition. ‘The second, third, and fourth volumes were pre- 
pared by Mr. Gwillim, above ten years previous, and were then 
printed ; but his ill state of health preventing his proceeding with 
the work, the completion of it was undertaken by Mr. Dodd, who 
prepared the first, fifth, sixth, seventh, and eighth volumes, and 
also the Addenda, which it had become indispensable to append to 
the three volumes printed by sir Henry Gwillim. The improve- 
ments made by the latter, in the edition of 1798, in correcting and 
verifying the references in retrenching repetitions and redundan- 
cies, in expunging unintelligible passages, and, generally, in puri- 
fying and perfecting the text, left comparatively little to be done 
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by the editors of the seventh edition, except (what indeed was of 
itself difficulty and toil sufficient) the introduction into the work of 
the decisions pronounced by the several courts and of the statutes 
enacted since the edition of 1798. In executing his part of the 
work, Mr. Dodd states, that he endeavored to adapt the new matter 
to the old text, in the most convenient and suitable shape, so that 
the text and notes might present a connected and accurate view of 
the former state of the law, of the changes it had undergone, and 
of its then present condition on the various subjects treated of. 
Where the new matter introduced is short, where it forms a concise 
qualification, confirmation, or contradiction of the old text, it is 
generally inserted in the shape of a note, in which form all obser- 
vations or inferences not resting on the certain authority of ad- 
judged cases are also printed. Where, however, the additions, 
whether of decisions or statutes, are of considerable extent, it 
seemed more convenient to engraft them into the text than to 
crowd them into the less convenient form and the minute type. 

Like his predecessor, Mr. Dodd availed himself, in some instan- 
ces, of extracts from treatises of acknowledged accuracy or author- 
ity, on the subjects under consideration. Where the result of a 
series of decisions had been concisely stated by a text writer inti- 
mately acquainted with the particular branch of law, the editor did 
not undertake to improve on such an abridgment. 

Mr. Dodd, also, did not consider it within the scope of his duty, 
as an editor, to render the work a complete modern abridgment of 
the law, desirable and useful as such a work undoubtedly would be 
to the profession. With these views, therefore, he forbore, on the 
one hand, from adding new titles to the work, and, on the other, 
from expunging matter on the ground of its having grown obsolete 
and useless, or of iis being only useful to the historical and curious 
inquirer. Of the latter description, must be considered a great 
part of titles Appeal, Papists and Popish Recusants, Premunire, 
Scandalum Magnatum, Summons and Severance, Wager of Law, 
Warranty. In respect to titles like these, the editor conceived 
himself to stand in a very different situation from the author of an 
original work. 
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Though this editor introduced no new titles, he inserted subdi- 
visions of some of the heads, and also, in some instances, (as in titles 
Agreement, Annuity, Bankrupt, Legacies and Devises, Stamps,) oc- 
casionally transferred and rearranged the matter, for the sake of 
greater perspicuity and facility of reference. Although the editor 
endeavored, as he states, to consult brevity in the additions, as much 
as was consistent with perspicuity, and with the style of dissertation 
in which the abridgment is written, the work was necessarily enlarged 
by the addition of a volume, and by much increasing the bulk of all 
the volumes. The extent of the additions may be estimated from the 
fact, that the cases in the index are about twice the number of those 
in the former edition, and there is an increase of about fifteen hun- 
dred pages. 

The following is the concluding paragraph of Mr. Dodd’s preface : 

**The editor cannot send the work forth to the profession with- 
out earnestly bespeaking their candid indulgence for its errors, 
omissions, and imperfections. He can hardly venture to hope that 
these are not numerous in a work so extensive, so difficult, and so 
multifarious, which has ofien exceeded the editor’s powers and has 
always tasked his industry, and which has been necessarily com- 
pleted in the intervals of his professional avocations as a special 
pleader and a barrister.” 

It only remains for us to say a word of the American editions, 
of which, the first was reprinted from the sixth English edition 
and was published at Philadelphia, in 1811 and 1813, with notes 
by Bird Wilson. The second is now reprinting from the seventh 
English edition, of which we have above spoken at considerable 
length, under the editorial supervision of Mr. Bouvier. The first 
volume is published and now before us. In preparing this edition 
for the press, the editor informs us, that his labors have extended 
no farther than the addition of the principal American cases to the 
English copy, with the occasional introduction of extracts from 
acts of congress, and the insertion of judge Wilson’s notes, where 
the matter of them had not already been embodied in the work by 
the English editors. He has also made a most important and ac- 
ceptable addition to the volume, in the form of an index; the want 
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of which, notwithstanding the alphabetical arrangement of the 
titles, every one at all used to Bacon’s abridgment must have felt, 
At the end of the last volume, he proposes to give a general index 
to the whole work. It is hardly necessary, but may be proper to 
add, that the additions of the several editors are indicated by apr 
propriate signs, which those who have occasion to consult the work 
can ascertain without trouble. 

In concluding this notice, we have only to say, that we are very 
glad the work has been undertaken; and we hope that the editor 
and his publishers will receive an adequate reward, for preserving 
to the profession, in so valuable and attractive a form, a work, 
which, with all its defects, we hold in high estimation. 


2.— An Elementary Treatise on the Structure and Operations of 
the National and State Governments of the United States. De- 
signed for the use of Schools and Academies and for general read- 
ers. By Cuartes Mason, A. M., Counsellor at Law; Boston, 
Davin H. Wixtiams, 1842. 


Our readers will recollect, in a late volume of the Jurist, two 
articles on Mistakes of Law, written in a clear and concise style, 
and signed by the initials of the gentleman, whose first publication 
we are about to introduce to them. The volume before us is quite 
different in its character from the articles alluded to, being written 
for the purposes of general reading and elementary instruction, and 
being also didactic rather than argumentative. We cannot explain 
the author’s design, in its preparation, in any better way, than by 
quoting his preface, which, as it is short, we extract entire. 

“The design of this work is, to exhibit a summary account of 
the forms, and modes of administration, of our National and State 
Governments. Avoiding all general disquisition, it aims to give a 
concise, yet clear and exact statement of the actual construction of 
our political and civil institutions, in all their various branches, 
and of the processes and means by which they are, in fact, con- 
ducted and sustained. Its essential object is, to furnish information 
upon matters relating to government and civil polity, with which 
every person, considered as a citizen, living under a free govern- 
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ment, ought to have, at least, some general acquaintance. It is 
intended to present, within a reasonable compass, the means of 
acquiring a knowledge of these subjects, adequate for common 
purposes. Of this species of information, the community in gene- 
ral, it is supposed, are but imperfectly possessed ;— and that 
because comparatively few have, at once, access to the sources 
from which it may be obtained, and leisure to search it out. 

** As a school book, the work is intended to be used as a text-book 
by students in academies, and by the highest classes in common 
schools. For this purpose it may be thought by some, that Ques- 
tions should have been appended to the work. They have been 
omitted, however, from the belief that the use of them, at least by 
more advanced scholars, is productive of more harm than benefit. 
Their tendency is to lead the student to seek for the answers to 
particular questions, to the neglect, too often, of the general drift 
and meaning of the author. The aim in studying a book should 
be, not to accumulate individual, disconnected facts, but to obtain 
an accurate understanding and knowledge of the subjects of which 
it treats. And, it is submitted, the only way in which this latter 
purpose can be effectually accomplished, is, by a thorough and 
careful reading and study of the whole text, connectedly. 

“As a book for general readers, it is hoped this work may be 
found instructive and interesting to those who have a desire to look 
into the structure and practical workings of our institutions. Some 
knowledge of this kind, more than is easily and generally accessi- 
ble, is believed to be necessary to enable people to read, with 
satisfaction and advantage, the accounts furnisned by the news- 
papers, relative to the proceedings of the government in its different 
departments, and to discuss understandingly the policy of its meas- 
ures. It has been the design to render the work as full and com- 
plete as the limits would permit, for purposes of consultation and 
reference, upon the topics discussed. 

** The Statistical Tables imbody, within a small compass, a large 
amount of matter, which, it is thought, may interest some; and 
they may frequently be convenient to refer to for facts and infor- 
mation. The JIndez is sufficiently copious to enable persons to find, 
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easily and expeditiously, anything that may be desired, which is 
contained in the book.” 

We have looked over Mr. Mason’s book with much attention, 
and with a degree of interest, which educational works of a politi- 
cal character are calculated to excite ; and we cannot refrain from 
expressing our approbation of its contents, both as to style and 
matter, and our hope that the author will be remunerated for the 
time and labor it must have cost him. But, while praising, we 
cannot forget our vocation of critics; and, though not inclined to 
go the length of fault-finding, we will venture to suggest to Mr. 
Mason, that, in that part of his work which relates to legislative 
proceedings, he has given the doctrines of the ‘ Manual” altoge- 
ther too general an application. For example, the proceedings in 
our own legislature are quite different, in many respects, from 
those of congress. This, however, is not very important. In the 
sixth chapter, entitled ‘‘ The National and State Governments,” 
we looked in vain for a statement of the great and fundamental 
distinction between the two, which we take to be this, namely, that 
the state governments have all power, which is not expressly with- 
held from them, whereas the federal government has no power but 
that which is expressly conferred upon it. This distinction, we 
think, is all important ; and, in every elementary work on American 
politics, should be fully explained and illustrated. We shall close 
this very imperfect notice of a valuable book, by recommending it 
for the purposes for which it is designed. It is, furthermore, very 
neatly and correctly printed, and in a cheap and compendious form. 


3.— Memoirs of the Rhode Island Bar. By Witx1ns Upoixe, 
Esq. ; Boston, Taomas H. Wess & Co., 1842. 


We, in Massachusetts, have so long regarded the judiciary sys- 
tem of Rhode Island as defective and inefficient, that a volume of 
memoirs of the Rhode Island Bar, containing sketches of no less 
than fifteen eminent lawyers, came upon us quite unexpectedly. 
We have read Mr. Updike’s book with much pleasure and satisfac- 
tion ; finding it full of interest, both as biography and history ; and 
honorable alike to the author and to the gallant little state whose 
lawyers he commemorates. 
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4.— Forms in Chancery, Admiralty and at Common Law, adapted 
to the practice of the Federal and State Courts. By Bensamin 
L. Oxtver. Boston: Little & Brown. 


The present work is stated, in the preface, to be intended as a 


> and 


supplement to the “*‘ American Precedents of Declarations,’ 
consists of various forms and precedents not contained in that col- 
lection. The precedents and forms are divided into three parts. 
Part I. contains bills in equity, petitions, &c., adapted to the prac- 
tice of the supreme judicial court, to which are added some special 
declarations at common law. Part II. contains bills in equity and 
declarations at law, and other practical forms, which have been 
draughted to suit cases occurring in practice in the circuit courts of 
the United States. To this second part is also prefixed an intro- 
duction in a short seri_s of chapters, containing a brief sketch of 
the jurisdiction and practice of the supreme and circuit courts. 
Part III. contains a few select forms of libels, claims and petitions, 
and, in some few cases, of answers, which have been used in the 
district court of the United States for the district of Massachusetts. 

The work, so far as we have examined it, gives evidence of care 
and fidelity in its preparation. A large part of the precedents are 
the draughts of members of the Suffolk bar, many of which, like 
most legal productions, are capable of being made more neat and 
succinct. There is an introduction to the first part on the subject of 
equitable relief and equity practice, and also one to the second 
part, on the jurisdiction and practice of the supreme and circuit 
courts. ‘These introductions show an intimate acquaintance with 
the subjects discussed, and a wide range of legal learning. They 
will undoubtedly be found to be of service to practitioners as well 
as to students, and the whole work may be commended as a useful 
manual of reference and a repository of authorities and decisions 
upon points of daily practice, which the practitioner could not find 
in their original places, without a sacrifice of time, hardly consist- 
ent with the usual impatience of clients. 
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